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CASES IN EQUITY, 
ARGUED AND DETERMINED 


IN TIE 


SUPREME COURT OF NORTH CAROLINA, 
AT RALEIGH. 


DECEMBER TERM, 1857. 


ROBERT R. BRIDGES, Zc’r., against NANCY R. WILKINS and others.* 


A bequest to the testator’s six sisters and their issues, in one clause, to their 
children, in another, and to their progeny, ina third clause, while only one of 
the sisters was married and had issue at the date of the bequest, was Held to 
give an estate to each of the sisters for her life, with a remainder to her 
children, applying as well to such of the sisters as might thereafter marry 
and have children, as the one already married. 

A bequest to six sisters, one of whom was married, “not to go to any but 
my sisters directly and their progeny, and not to their husbands,” was Held 
to confer a sole and separate estate for life, as well upon the unmarried sis- 
ters, who might thereafter marry and have children, as upon the married 
one. 

(The case distinguished from Apple v. Allen, ante 120, and Miller v. Bingham, 
1 Ire. Eq. Rep. 423.) 


JausE removed from the Court of Equity of Edgecombe county. 
The bill was filed by the executor of the will of Thomas M. 
Wilkins, asking the Court for a construction of certain clauses 
thereof. The material parts of the will are as follows : 
“Ttem Ist. After paying all my just debts out of cash on 





*This cause was decided at the last term, but accidentally omitted in the 
reports of that term. 
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hand, or debts due me, I give and bequeath the balance of 
my property to my sisters, that may be living at the time of 
my death, and their lawful zssues, except the slaves. 

“Ttem 2nd. The slaves of which I am now seized and pos- 
sessed, I give to my mother during her natural life, and after 
her death to go to my sisters and their children as above-men- 
tioned, with the express condition that no property, of which 
I am now possessed, or may hereafter fall heir to, shall go to 
any but my sisters directly and their progeny, and not their 
husbands. lS ail 

“Ttem 4th. I give and bequeath to my sisters, as before 
stated, my life-policy of five thousand dollars.” 

The testator left six sisters surviving him, of whom William 
Annie alone was married before the death of the testator. 
Her husband is the defendant Hardy Norvall. Since the tes- 
tator’s death, another sister, Heron J., has intermarried with 
the defendant Joseph John Pender. The other four sisters, 
Mary, Nancy R., Esther Anne, and Celia Antoinette, are 
still unmarried. 

Mrs. Norvall had issue of her marriage, during the lifetime 
of the testator, one child, who is made a party, and one after the 
testator’s death. 

The executor prays the opinion of the Court as to the point, 
whether the estates given to the sisters, are sole and separate 
estates; and if so, as to the defendant Mrs. Norvall, who was 
married when the will took effect, whether such is the case in 
respect to Mrs. Pender, who married subsequently to that 
event ; and especially whether the provision for a sole and 
separate estate, is to apply to such as may marry hereafter. 

He asks instruction also upon the question, whether the 
issue of the sisters is entitled to any interest in these legacies, 
or whether the whole does not go to the sisters in absolute 
right; and if the children shall be considered entitled, wheth- 
er they take jointly with their mothers, or estates in remain- 
der after the death of their mothers. 

The defendants answered, admitting the facts as above 
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stated, and uniting in the executor’s request for a construction 
by this Court. 

Cause set down for hearing on the bill and answer, and 
transmitted by consent. 


B. F. Moore, for the plaintiff. 
for the defendants. 


Barttir, J. Weare satisfied that it was the intention of the 
testator to give to his sisters the proceeds of his life-policy, in 
the same manner as he had given the balance of his property 
in the first item of his will. The expression, “ to my sisters 
as before stated,” admits of no other sensible construction. 
The fourth item of the will, in which it is found, was indeed 
urnecessary, as the policy would have passed under the first; 
but the testator seemed to have had an idea that it required 
express words to pass it, and his only purpose was to make 
it certain that the policy should be included in the gift of the 
“balance,” excepting the slaves. 

We have no doubt that the word “ issues” in the first, and 
the word “ progeny” in the second, item of the will, as applied 
to his sisters, were used in the same sense, to wit, children, 
and that the testator meant that all the children which his 
sisters might have, should be benefitted by the bequest. One, 
only, of the testator’s six sisters was married and had children 
at the time when his will was made and at his death, and he 
certainly did not intend to exclude the children which his 
unmarried sisters might have, if they should think proper at 
any future time to marry and bear children. To give full 
effect to the will, therefore, it is necessary to adopt the con- 
struction, that the sisters shall take estates for life in the slaves 
and other property, with remainders to their children. This 
will embrace all the “ issues,” “ progeny” or children, which 
the sisters, or any of them, may ever have, and is supported 
by the case of Ponton v. McLemore, 2 Dev. and Bat. Eq. 
Rep. 285. 

It is very certain that the testator intended his married 
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sister should take what he gave her for her sole and separate 
use. The expression that none of his property should * go to 
any but my sisters directly, and their progeny, and not their 
husbands,” can admit of no other fair interpretation. It is 
applied equally to all the sisters, and the Court cannot make 
any distinction between them. It differs from the case of 
Apple v. Allen, ante 120, because here, one of the sisters is 
married, and the husbands of all are expressly excluded. 
As to the unmarried sisters, their future husbands, should 
they ever marry, were necessarily referred to. No other 
construction can be put upon the words, and in that respect 
it differs from the case of JDliller v. Bingham, 1 Ire. Eq. 
Rep. 423. It must therefore be declared to be the opin- 
ion of the Court, that the testator’s sisters take each a life- 
estate in the property bequeathed to them, with remainders 
to their children respectively, and that they take their life- 
estates to their sole and separate use exclusive of their hus- 
bands, which either of them now has, or may hereafter have. 
A reference must be made to ascertain a suitable person to 
act as trustee for them. 


Per Curiam, Decree accordingly. 











JOHN R. CARTER against PETER PRIVATT and others. 


Where a debtor purchased a note on his creditor from a third person with the 
purpose of using it asa set-offagainst his own note, but without any agreement 
to that effect, he is not forbid in equity to transfer it for the indemnity of 
other bona fide creditors, although the debtor was insolvent, and the effect 
of such transfer would be to cause such creditor to lose the amount of his 
note. 

Where the object of a suit was to enjoin the collection of a note, upon the 

ground ofa counter claim in favor of the maker against the holder, a reference 

to a commissioner to state an account between the parties, a report and a 

confirmation thereof, before replication is entered and the cause set down 

for hearing, could not be considered as being intended as an adjudication 


upon the merits, 
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Cause transferred from the Court of Equity of Robeson county. 

The defendant William W. Gunn was indebted to the 
plaintiff in the sun of three hundred dollars, which debt was 
evidenced by promissory notes, payable to plaintiff, and by 
open accounts. While thus indebted, the said Gunn purchased 
from the defendant Privatt, a note on the plaintiff for fifty- 
seven dollars, bearing interest, which was delivered to Gunn 
without being assigned. At the time of making this purchase, 
Gunn said the note would serve his purpose as cash, for that 
he intended: to nse it in part discharge of the claims that 
the plaintiff, Carter, had against him; but there was no alle- 
gation in the bill that any agreement to that effect ever took 
place between Gunn. and the plaintiff. 

Gunn became very much involved in debt, and afterwards 
left the country, entirely insolvent. Previously to his going 
off, he made a deed of trust for the benefit of his creditors, 
wherein he conveyed the interest of the note in question to 
the defendant Leitch, for that purpose. Leitch, the trustee, 
put the plaintiff's note to Privatt in suit, in the name of the 
latter, and obtained judgment thereon. The bill was filed for 
an injunction against the defendants to prevent the collection 
of the judgment, and for general relief. 

The defendants Privatt and Leitch answered; brt their 
answers, in the view taken of the case by the Court, are not 
material, 

On the coming in of the answers, the cause was heard in 
the Court below, at the Spring Term of 1857, on a motion to 
dissolve the injunction which had previously issued. The 
motion was refused, and the injunction ordered to be continued 
to the hearing of the cause. At the same term, this order was 
made, “ That this cause be referred to the clerk and master 
of this Court, to state an account between the plaintiffs and 
defendants, and that he report to the next term of this Court.” 
At the Fall Term, 1857, the commissioner reported, and his 
report was confirmed. Afterwards, the cause was set down 
for hearing, and sent to this Court by consent. 
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Troy, for the plaintiff. 
Kelly, for the detendants. 


Prarson, J. While the defendant Gunn was the equitable 
owner of the note, the plaintiff had an equity, as against him, 
upon which this Court would have interfered to prevent ad- 
vantage from being taken of the fact that the legal title was 
in the defendant Privatt, and would not have allowed the 
judgment in the name of Privatt to have been enforced for 
the benefit of Gunn, but would have caused it to be discharged 
by making it a set-off, pro tanto, to the larger amount due to 
the plaintiff. 

But after Gunn transferred the equitable ownership of the 
note to the defendant Leitch, for the benefit of the cestuis 
qui trust named in the deed, who were bona fide ereditors of 
Gunn, the plaintiff had no equity as against Leitch; for he 
represents creditors ; and the rule is, when equities are equal, 
the law prevails, and, as between creditors, a court of equity 
will stand neutral and allow the law to take its course, unless 
there be some circumstance that makes the equity of one 
superior to that of the other. 

The plaintiff relies on the cireumstance, that at the time 
(Gunn traded for the note, he said “ he wanted it for the pur- 
pose of paying off claims which the plaintiff had against him.” 

The plaintiff was not privy to this purpose of Gunn. It 
was collateral, and he was at liberty to change his mind in 
regard to it whenever he saw proper. In order to attach an 
equity to the note in favor of plaintiff, it is necessary that 
there should be an agreement between him and Gunn, that 
it should be applied as a set-off, or the plaintiff should have 
sued him and forced him into an arrangement while the ben- 
eficial ownership was in him. Of this, there is no allegation, 
and we cannot see that it was against conscience for Gunn, 
in the exercise of the right of every man to prefer one cred- 
itor over another, to transfer it for the use of other bona fide 
creditors. 

The plaintiff, as a last resort, falls back upon the position, 
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that as the money is in his pocket, equity will not allow it to 
be taken out and applied to the use of others, causing him to 
lose his debt. 

This general position has nothing to sustain it. The legal 
title is in Privatt. Ile has a right to collect the money for 
the benefit of the creditors represented by Leitch, to whom 
the equitable title was transferred. It is the plaintiff’s mis- 
fortune not to have taken the steps necessary to attach an 
equity to the note while it was in the hands of Gunn. 

Upon looking into the transcript, we find that, upon the 
coming in of the answers of Privatt and Leitch, “ it is ordered 
that the cause be referred to the clerk and master to state the 
account,” and the report is filed and confirmed. 

The plaintiff relies upon this as an adjudication of his right 
to an account. We cannot give it that effect. There was no 
replication, and the cause was not set down for hearing until 
after the report was filed and confirmed. So, the order must 
have been intended, simply, as an enquiry to ascertain the 


fact of the plaintiff’s debt against Gunn. It cannot be taken 
as an adjudication of the rights of the parties; because, at 
that stage there was nothirg to adjudicate—nothing for the 
court to act upon, 


Per Cortam, The bill must be dismissed. 








ANNE C. HALL, Trustee, and others, against THOMAS ROBINSON, 


receiver, and another. . 


Where a general right of disposition is given to the taker of an estate, a con- 
tingent limitation in remainder is inoperative and void but a limitation to 
one, and if he should die before arriving at full age, or if he should arrive 
at full age and afterwards die intestate and without issue, then to A, B, 
and C in remainder, was J/eld not to give a general right of disposition, 
but that the limitation over was valid. 

In a conditional limitation of an estate, if the person to take is certain, 
his representative is entitled to the interest limited to him, although he 
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died before the happening of the event on which the estate in remainder 
was to vest in possession. 

As a general rule, dividends on bank stock, and interest arising from money, 
become the absolute property of the taker of the life-estate, and a con- 
trary intention will not be inferred from the use of words not necessary to 
the sense of the bequest in which they were used, but in that connection 
were considered as surplusage. 


CavseE removed from the Court of Equity of Anson county. 

Mrs. Jtosa A. Troy, by her will bequeathed in the first 
clause thereof as follows: 

“JT give and bequeath to my grand-son Thomas Lance, 
twenty shares of stock in the Bank of the State of North Car- 
olina; also twenty shares of stock in the Bank of Cape-Fear ; 
also four notes at interest in South Carolina, amounting in 
the whole to three thousand three hundred dollars; also four 
hundred and thirty-five dollars at interest in North Carolina; 
also my negro boy named James (son of Molly); to him the 
said Thomas Lance and his heirs forever; with all increase 
and profits arising therefrom. Should my grand-son die be- 
fore he arrives at the age of twenty-one, or should he die in- 
testate after that age, leaving no issue, then, and in that case, 
it is my will that the above property bequeathed to him, shall 
be equally divided among the children of my daughter Anne 
Caroline Hall, in manner following: to Robert Troy Hall 
and Thomas C. Hall, their parts absolutely ; but the three 
parts or portions of Mary W. Hall, Rosanna Hall and Har- 
riet Elenor Hall, I give and bequeath to my sister Harriet 
II. Strong, her executors and administrators, in trust, for the 
use and benefit of said Mary W. Hall, Rosanna Hall and 
Harriet Elenor Hall, respectively.” 

In the sixth clause of the will, the testatrix directs that cer- 
tain tracts of land, town lots and slaves shall be sold by her 
executrix, and then provides as follows: “ The money arising 
rom these several sales, I wish divided into six equal parts, 
or portions, for my six grand-children, viz: one portion for 
Thomas Lance, one for Robert T. Hall, one for Thomas C. 
I{all, one portion or sixth part for Mary W. Hall, one for Rosan- 
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na Tall, and one for Harriet. Elenor IIall respectively—the 
three girls’ parts to be held in trust, for their use and benefit, by 
my sister Harriet H. Strong, to whom I give. and bequeath it 
for that purpose; should Thomas Lance die while a minor, or 
after coming to the age of twenty-one, leaving no will nor issnes, 
then his sixth part shall be divided among my other five 
grand-children.” 

After having qualified as executrix, and having proceeded 
to some extent in discharging the duties of that ottice, and as 
special trustee for Mary W. [all and her sisters, Mrs. Strong, 
upon an application to the Court of Equity of Anson county, 
was released from the trust aforesaid, and Anne C. Tall, the 
mother of the said Mary, Rosanna and Harriet Elenor, was 
appointed trustee in her place. Thomas Lance, the legatee, 
being a person of weak mind and incapable of managing his 
affairs, upon a like application to the Court of Equity afore- 
said, the defendant Thomas Robinson was appointed a receiv- 
er for and in behalf of the said Thomas, to whom Mrs. Strong, 
the executrix, paid over the whole of the legacies coming to 
the said Thomas under the above bequests. 

Thomas Lance died in 1857, after having arrived at full 
age, but without leaving any issue, and without having made 
a will, and the bill is filed by the contingent legatees in re- 
mainder against the receiver and against the personal repre- 
sentative of the said Thomas, praying that the said fund, with 
its increase and accumulations from dividends, interest on 
money and profits, shall be paid to them. 

During the life of Thomas Lance, one of these contingent 
legatees, Harriet Elenor Hall, intermarried with Wright 
Huske, and died in the life-time of the taker of the life-estate. 
Her husband, the said Wright Iluske, administered on the 
estate of his wife, and is a party plaintiff in this suit. He 
insists that he is entitled to one sixth part of the fund limited 
to his wife. 

The receiver, Thomas Robinson, and the administrator of 
Thomas Lance, answered ; the former stating the exact amount 
and condition of the fund in his hands, and the other con. 
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tending, first, that the first taker, Thomas, was entitled to the 
entire property in the legacies above mentioned, and that 
therefore the limitations in remainder to the plaintiffs, never 
vested. And 2ndly. That if these limitations in remainder 
should be sustained, he contended that the accumulations to 
the estate of the said Thomas, from dividends of bank stock, 
and from interest on money, &c., are no part of the fund sought 
by the plaintiffs, but belonged to the estate of the said Thomas. 
3rdly. It was contended that Harriet Elenor Huske having 
died before the contingency happened, upon which-these leg- 
acies in the remainder vested, that her representative is not 
entitled to recover. 

The cause was set down for hearing upon the bill, answers 
and exhibits, and sent to this Court by consent. 


Shepherd, for the plaintiffs. 
J. i. Bryan, for the defendants. 


Pearson, J. Where a fee is limited upon a fee by way of 
executory devise, or bequest, if a general right to dispose of 
the property is given to the taker of the first fee, such right 
is inconsistent with the existence of the second fee, and the 
consequence is that the limitation over of the second fee is 
inoperative and void. See Mewland v. Newland, 1 Jones’ 

tep. 463, where the subject is fully discussed. 

The specitie property mentioned in the first clause of the 
will of Rosa Troy, and the one sixth part of the sale of the 
land and negroes to be sold by the sixth clause, is given to 
Thomas Lance, with a limitation over to Robert, Thomas, 
Mary, Rosanna and Harriet Iall, in the event that Thomas 
Lance should die-before arriving at the age of twenty-one, or 
if he arrives at that age, in the event of his dying intestate 
and without leaving issue. He arrived at the full age, but 
died intestate and without leaving issue. The first question 
is, did the limitation over take effect, or is it void ? 

The counsel insist that it is void, on the ground, that it is 
inconsistent with the right of Thomas Lance to dispose of the 
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property by the will, which right is implied from the fact, that 
the limitation over is in the event of his dying intestate. 

We do not assent tothe proposition. The rule stated above 
requires that the right of disposition given to the first taker 
shall be general, so us to be, to all intents and purposes, in- 
consistent with any estate or interest in the second taker. 
Here, the right of disposition is Zémzted. It can only be made 
in one mode, to wit, by will. So that the entire esta:e of the 
testatrix was not consumed by the gift to the first taker. 
There was left an interest, or possibility of interest, depend- 
ing on the uncertain event of the first taker dying before he 
arrived at age, or after he arrived at age, without issue and 
without making a will; which possibility of interest the tes- 
tatrix could limit over to third persons, under the doctrine of 
executory bequests. The only difference between the present 
case and the ordinary cases of conditional limitations and ex- 
ecutory devises and bequests is, that, here, the future contin- 
gent estate is made to depend not only upon the event of the 
death of the taker of the determinable fee under age, and if 
of age without leaving issue, but upon the additional event 
of his dying intestate, so as to make three instead of one, or 
two, contingencies; but there is no inconsistency between 
the existence of this contingent estate and the estate of the 
first taker ; for, in order to make+an absolute inconsistency, 
which the rule requires, the first taker must have the absolute 
estate, or a general power of disposition, so as to leave noth- 
ing in the tes‘atrix capable of being given over to a third per- 
son. We are of opinion that the limitation over was valid. 

2nd. Harriet Ilall intermarried with Wright Huske, and 
died in the life-time of Thomas Lance, leaving, her surviving, 
her husband and one child. ler interest, under the execu- 
tory bequest, was, transmissible to her personal representa- 
tive ; because the person was certain. Where that is the case, 
it is well settled that the contingent remainder, or executory 
devise, or bequest, is transmissible by descent, or by sueces- 
sion. 

3rd. Does the property given to Thomas Lance as distin- 
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guished from the dividends of bank-stock, interest upon the 
money, &e., alone pass under the limitation over,.or does 
such part of the dividends, profits, &c., as was not used by 
him, also pass as incident to the principal? The words are: 
“then, and in that case, it is my will that the above property 
bequeathed to him shall be equally divided,” &e. We can 
see no ground for the position that the dividends and _ profits 
accruing while he owned the property, did not beeome his 
absolutely. It is true, after giving him the property, it is 
added “with all increase and profits arising therefrom.” 
These words are superfluous. The increase and profits would 
have belonged to him any how, and they cannot be allowed 
the effect of attaching the dividends and profits to the pro- 
perty, so as to subject them to the limitation without manifest 
violence to the intention. For if so, then the primary object 
of the bounty of the testratrix, in respect to this property, 
would be left to starve, for the purpose of providing an accu- 
mulating fund for the secondary objects of her bounty. 

To meet this difficulty, it was suggested that only so much 
of the dividends and profits as were not used by Thomas 
Lance, should pass with the property. 

There is no intimation of any such middle ground contain- 
ed in the will. Either all the profits pass, or none; unless we 
undertake to make a wiil for the testatrix. Our opinion is 
that the accrued dividends and profits belong to the personal 
representative of Thomas Lance. 


Per Curran, Decree accordingly. 





DAVID SWINDALL, per Guardian, against WILLIAM BRADLEY. 


In a bill for an injunction to prevent slaves from being taken out of the State, 
an allegation that the defendant was about to sell his perishable property, 
and that it was ramored he was about to remove, and that plaintiff believed 
if he did so, he would carry off the slaves which he held for life only, was 
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deemed sufficient ground for the issuing of an injunction, and, not being 

met by the answer of the defendant, though it denied the intention of 

removing, the injunction was ordered to be continued. 

On a motion to dissolve an injunction, where the mischief, arising from the 
act complained of, would be irreparable, the settled practice is for the plain- 

tiff to read affidavits in opposition to the answer. 












Appear from the Court of Equity of Bladen county, Many, 
J., presiding. 

By the will of Mary Kelly, which was proven in the year 
1852,a negro woman slave Tenah, and her child Lucy, were 
bequeathed to Mary Swindall for life, and, at her death, to her 
son, the plaintiff. The executor to the will of Mary Kelly 
assented to the legacy, and the slaves went into the possession 
of Mrs. Swindall. Afterwards, the said Mary Swindall inter- 
married with the defendant, William Bradley, who took pos- 
session of the slaves in question. The woman Tenah had three 
other children, who were all in the possession of the defendant 
at the commencement of this suit, and were worth at that 
time $2,300. 

The bill alleges that the defendant, Bradley, is about to sell 
his perishable property, and, as plaintiff believes, is about to 
leave the State. The plaintiff asserts his belief that, if the 
defendant dves so leave the State, he will carry off the said 
slaves, and that his remainder in the same will be rendered 
difficult to be obtained at the falling in of his mother’s life 
interest, or totally defeated. Ie prays for an injunction and a 
sequestration. , 

The writs prayed for were ordered, and the slaves in question 
were seized by the sheriff of Bladen, and held by him, pursuant 
to the writ of sequestration. 

At the Special Term of the Court held for Bladen county, 
(May, 1857,) the answer of the defendant camein. Ie denies 
therein that he is about to leave the State, or that he is about 
to carry off the slaves in question, but says he had provided 
homes for them in Bladen county, and made all needful ar- 
rangements for their maintenance and comfort. 

A motion was made to dissolve the injunction and seques- 
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tration. The plain‘iff offered affidavits in opposition to the 
answer, which his Honor refused to hear, and, on considera- 
tion of the matter upon the bill and answer, dissolved the writ 
of injunction and ordered a restoration of the slaves to the 
defendant. From this order, the plaintiff appealed to this 
Court. 


Troy, for the plaintiff. 
Shepherd and White, for the defendant. 


Barrie, J. This is the case of a special injunction, and it 
is admitted that, upon a motion to dissolve, the plaintiff would 
be at liberty to read affidavits in support of the allegations of 
his bill, if such allegations were sutticient to entitle him to 
relief; but the defendant contends that such is not the case, 
and that the injunction onght to be dissolved, and the seques- 
tration discharged, because of their having been improvidently 
granted. 

It is unquestionably true that a court’ of equity will not 
enjoin a tenant for life of slaves, from removing them, or 
compel him to give security for their forth-coming, unless 
good cause be shown that they are in danger of being carried 
beyond the jurisdiction of the Court; Clagon v. Veasey, 7 
Ire. Eq. Rep. 173. The mere fears and apprehensions of the 
remainder-man will not entitle him to an injunction, unless 
he can allege such facts and circumstances as will show that 
his fears and: apprehensions are well founded ; Zehmaa v. Lo- 
gan, Ibid, 296. The only enquiry, then, is whether the pres- 
ent bill contains a statement of facts sufficient to lay a founda- 
tion for the relief sought. It alleges that the defendant “ was 
about to sell his perishable property,” and that the plaintiff 
was informed, and believed, that the defendant was about to 
leave the State, and then avers his belief that, if the defendant 
did leave the State, he would carry off the slaves with him. 
The fact that the defendant was about to sell his perishable 
property, and the rumor that he was about to leave the State, 
were, we think, calculated to excite the plaintiff’s fears that 
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he would carry off the slaves, and required explanation. The 
answer denies distinctly and positively that the defendant 
intended to leavé the State, or that he had any design to 
remove the slaves beyond the jurisdiction of the Court, but it 
is altogether silent in respect to the charge that he was about 
to sell his perishable property. This silence is, to. say the 
least of it, suspicious, and makes the answer obnoxious to the 
imputation of being evasive. 

In this state of the pleadings, we think the plaintiff had the 
right to read affidavits in support of the allegations of his bill, 
and to insist upon them in opposition to the motion to dissolve 
his injunction and sequestration, and that, consequently, his 
Honor erred in refusing to hear them ; Lloyd v. Heath, Busb. 
Eq. 39; McDaniel v. Stoker, 5 Ire. Eq. Rep. 274; Griffin v. 
Carter, Ibid, 413. It is true that, in these cases, the bill only 
was read as an affidavit in opposition to the answer, but, in 
Lloyd v. Heath, the following passage from Drewry on 
Injunctions, 429, is quoted with approbation, and fully sustains 
our decision in this case: ‘And it may be stated to be at the 
present day the well-settled practice to permit affidavits to be 
read in opposition to the answer at certain stages of the pro- 
ceedings in cases of waste, and injuries in the nature of waste ; 
for the mischief is irreparable; the timber, if cut, cannot be 
set up again; in other words, the mischief, if permitted, can- 
not be retrieved.” The order, from which the appeal was 
taken, must be reversed, and this opinion certified to the 
Court below. 


Per Curtam, Deeree accordingly. 








M. N. LEARY, Zvecutor, against S. W. NASH, and others 


Children of a female slave directed by will to be liberated, born after the making 
of the will and before the death of the testator, are not entitled to their 
freedom. 
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Cause removed from the Court of Equity of Cumberland 
county. 

The bill was filed to obtain a construction upon the will of 
Solomon W. Nash. 

One of the questions presented to the Court is, whether the 
defendant John, who was born after the making of his father’s 
will, could take any thing by law, he not having been in ‘any 
manner provided for in the said will. 

The clause of the will, upon which the next question arises, 


is as follows: 

Item 6. “I further leave my negro slave woman Venice, 
to serve my daughters ten years from the time of my death, 
and after the expiration of that time, I desire her to be freed ; 
and if she wishes to remove to any free State, I wish her to _ 
be permitted to do so; and if she may be permitted to remain — 
in North Carolina, that she may enjoy all the privileges that 
can be, or may be, allowed by law to slaves left by their mas- 
ters or mistresses to be freed. 

“The way I desire Venice to serve my daughters is, for 
her to be hired ont for the term of ten years, and the pro- 
ceeds of the same to be equally divided amongst them.” 

At the time of the making of the will, the woman Venice 
had so child, but after that event she had two children, Jack 
and [estus. 

The executor enquires whether the woman Venice is enti- 
tled to her freedom, and if so, upon what terms, and also, 
whether Jack and Festus, children of Venice, born after the 
making of the will, but previously to the death of the testa- 
tor, are entitled to be emancipated. 

The children of the testator, who are legatees in the will, 
and John, born as above stated, after the will was made, are 
made parties defendant, who answered, but their answers 
contained nothing affecting the questions treated of in the 
opinions of the Court. 


Banks and Troy, for the plaintiff. 
Strange and Baker, for the defendants. 
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Pearson, J. 1. The defendant John, who was born after the 
making of the will, and before the death of the testator, is 
entitled to a filial portion, according to the provisions of the 
statute. 

2. The slave Venice has her election cither to leave the 
State and be thereby emancipated, or to remain here asa slave. 
As to this there will be an enquiry. 

3. The two children of Venice born after the making of the 
will, and before the death of the testator, are slaves. There 
is no ground upon which they are entitled to their freedom. 
Before the death of the testator the will did not take effect ; 
it was revocable and had no operation until that event. In 
Caffee v. Davis, 1 Jones’ Eq. Rep. 1, commented on in Cro- 
martie v. Lobinson, 2 Jones’ Eq. Rep. 218, the child was 
born after the death of the testator. In Wooten v. Becton, 
8 Ire. Eq. Rep. 66, the child bern after the making of the 
will, and before the death of-the testator, was held to be en- 
titled to his freedom by force of the words “ together with alle 
future issue and increase,” which had the effect of taking 
that case out of the well-settled general rule. Here, there 
are no, such words. 


Per Curram, Decree accordingly, 








J. P. REDDING, administrator, cum tes. ann. against 8. A. L. ALLEN, 
and others, 


Where a testator bequeathed as follows: “I give to S. A. (his wife) all the 
negroes, of every description, that I have received through or by her, viz: 
B, C, D,” naming them and several others, and concluding the last with an 
«“ &,” “and all the undivided negroes of the estate of W. K., also $312 in 
cash, the amount for which H (one of the negroes that came by_ his wife) 
was sold,” and died intestate as to all the rest of a large estate, it was Held 
to have been the intention of the testator to pass the increase of the slaves 
of both classes, irrespective of the times of their birth. 

2 
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Where t wo modes of description are used, and there is a deserepancy between 
them, that mode will be followed which is least liable to mistake. 

Where Slaves given as above to a legatee, were hired out by the executor 
after the death of the testator, it was Held that the hires went to the legatee. 

Where a sum of money was given in lieu of one of the negroes that, before 
the will was made, had belonged to the former of the above classes, but 
sold by the testator, it was Held that such sum of money should bear in- 
terest from the death of the testator. 


Cause removed from the Court of Equity of Beaufort county. 


This bill was filed to obtain the opinion of the Court of 
Equity upon several questions arising upon the will of Shad- 
rack P. Allen, which is as follows: “I give and bequeath to 
Sophonisba A. L. Allen, all the negroes, of every description, 
that I have received through or by her viz: Ben, Julius, Ma- 
tilda, Eve, Maria, Jin and her children, Juliet, Lettice, and 
William, &c., and also the undivided negroes of the estate of 
William Kennedy, deceased, also three hundred and twelve 

dollars in cash, the amount for which Horace was sold, to her 
and her heirs forever. In testimony whereof, I have set my 
hand and seal.” 

The bill sets forth that one of the above named negro wo- 
men Jin, had increase, viz., the boy Daniel, before the mak- 
ing of the will; that several of the women of the class received 
through or by Sophonisba A. L. Allen, who was testator’s wife, 
had increase, seven in number, after the execution of the will 
and before the testator’s death, and one after his death ; that 
several of the women of the class described as the undivided ne- 
groes of the estate of Wm. Kennedy, had increase, four in num- 
ber, after the execution of the will and after the division of the 
Kennedy property, but before the testator’s death, and one after 
his death ; that, besides these slaves, the testator owned other 
slaves, and real and personal estate, which he had acquired 
from other sources than the two above specified, of which no 
mention is made in his will. 

The plaintiff, who is the administrator with the will annexed, 
prays to be instructed by the Court: 

Whether the increase of the female slaves mentioned in the 
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first class as being derived from Mrs. Allen, born after the 
will was made, and _ before his’ death, pass to her by force: of 
such bequest. And whether the one born after his death will 
thus:pass. Also, whether Daniel, born before the making of 
the will, passes. 

Also, whether the i increase of the women derived from the 
estate of William Kennedy, born after the making of the will, 
passes. And whether the one born after his death passes. 

Also, whether the pecuniary legacy bears interest, and from 
what time. 

Whether Mrs. Allen is entitled to the hires of the slaves of 
the original stocks, and whether to the hires of the increase of 
these stocks. ? 

Mrs. Allen had noissne; she and one sister of the testator, and 
the only daughter of a deceased sister, as next of kin of the 
testator, are made parties defendant, who answered, not con- 
testing the facts set forth in the bill, and concurring in the 
prayer that the Court will instruct the administrator with the 
will annexed, as to their rights and-his duties in the premises. 

The cause was set down for hearing on the bill and answers. 


No counsel appeared for the administrator in this Court. 

Donnell, for the next of kin. _ 

B. F. Moore and Shaw, appeared for the legatee, Mrs. Allen. 

Mr. Shaw's argument was as follows: The principal ques- 
tion arises upon reading the will of Dr. Allen, as to its pro- 
per construction and purport, and this is the enquiry in Nos. 
3, 4, 5. The will is as follows, and its date is the 21st March, 
1835: 

“T give and bequeath to Sophonisba A. L. Allen all the 
negroes of every description, that I have received through or 
by her, viz., Ben, Julius, Matilda, Maria, Eve, Jin and her chil- 
dren Juliet, Lettice, and William, &c., and also the undivided 
negroes of the estate of William Kennedy, deceased, - also 
$312 in cash, the amount for which Horace was sold, to her 
and her heirs forever.” 

The facts are that Horace was one of his wife’s negroes ; 
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that the marriage of the testator was on the 22nd December, 
1829 ; that the negroes of Wm. Kennedy’s estate were divi- 
ded the 30th December, 1836; one year and nine months 
after the date of the will, and the négro William, a child of 
Jin, named in the will, was born after Dr. Allen had receiv- 
ed Jin into his possession. 

The female slave Jin had a boy child, named Daniel, born 
prior to the date of the will, and his name is not mentioned 
in it. 

Other fémale slaves, both those named in the will and 
those that were of the undivided negroes of Wm. Kennedy’s 
estate, had issue born between the date of the will and the 
death of the testator, and also issue born after his death. 
Mrs. Allen claims to be entitled to the issue of all the slaves 
named in the will, and of those referred to as “ the undivided 
negroes,” without regard to the time of their births, and 
claims Daniel, the issue of Jin, born before the date of the 
will, though he is not mentioned in it, by name. 

The case shews that the testator having negroes, some of which 
he acquired by his marriage and some otherwise acquired, 
made this instrument for the purpose of giving to his wife the 
negroes mentioned in it, so that they might be her’s after his 
death. In it hespeaksof no other negroes except such as had 
been hers; in it he provides for no one else, and it is con- 
cerning her and such negroes as he had acquired by her, and 
no other kind of his property, that he speaks, throughout. 
Whatever feelings he might have had for them, he knew that 
as they were her family negroes, she had a feeling of stronger 
attachment for them than she had for the rest. 

The case also shews that he had no issue by the marriage. 
This instrument was under these circumstances and with such 
views made; in it there are found no terms of art, but simply 
the general and popular language that is used in familiar 
life. It is by a consideration of this kind of language used 
by him on this occasion, to this sort of expressions; that 
the court are to look, and upon them they are mainly to ground 
their opinion as to what was his intention. The court does, 
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in ‘order to this, endeavor to place themselves in that position, 
which it appears to them that the writer oceupied, amd from 
which he looked upon the objects, at the time when he be- 
gan to describe them; because they know that before he be- 
gan, he had some scheme or plan already conceived, and an 
intention to point out to others what that was. This is one 
mode of looking into his thoughts and views, in order to as- 
certain what ‘was most likely to be, and what was, his inten- 
tion. The state of his property, his kindred, the relation in 
which he stood to the property and to the person pointed out 
for whom he seems to design a benefit, are circumstances 
tending to show what was his state of mind, what his end and 
aim in penning down his words. When popular expressions 
are found, no, great stress is to be placed upon the several 
words that appear, as accurately indicating the thought or 
intention of the writer; for, not accuraey of expression, but a 
general resemblance to it, is all that in general can be ex- 
pected from such single expressions; but in case of such lan- 
guage, the whole of the words used, or all taken together, 
will generally conduct the mind to the true intention of the 
writer. 

It is understood by her counsel that her claim to the issue 
of the ‘female slaves is resisted, for some, or all, of the follow- 
ing reasons: Ist. That it cannot, even from the first words 
found in this-instrument, be inferred that it was by the testa- 
tor intended that she should have more than such negroes as 
he had. received, and became enabled to receive by the law, 
which, jure mariti, gave him not the-issue, but only their 
mothers. 

2nd. That by what is called an enumeration of certain slaves, 
which occurs next after these words, the previous ‘words are 
narrowed down, and their function so limited and restricted 
that she is only entitled to such as are‘named ;: that all which 
he received is shown by what he has named ; and named also 
in order to pass each negro by his or her name, to his lega- 
tee ;, and, therefore, that the issue do not go with their moth- 
ers to her. _ I likewise understand that this enumeration is to 
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be read without giving any-effect to the characters, “ &e.,” 
found added after certain names ; and if so, I have to say, as 
to this, that I cannot be expected to consent to ¢#s being nar- 
rowed down, by dropping from it these characters, any 
more than I can, to the first words being narrowed down by 
dropping from them the word “ through,” so as to get rid of 
its sense. 

In opposition to all these objections made against her claim, 
I will endeavor to show that the scheme or plan of the testa- 
tor was this: That-he separated from the rest of his negroes 
those which were his wife’s family negroes, and of these 
latter, he appears to have considered them to consist of: two 
classes, viz., one class composed of such as he had redueed 
into his possessiyn, even Ilorace that he sold ; and the other 
class, such as he was entitled to receive from the estate of her 
father; and that as such classes, ‘or, if not as suclt, then as one 
whole and entire class or stock, consisting of all his wife’s 
family negroes, he intended to dispose of them to herp and 
nothing less than the whole, as well the stock as the increase, 
will satisfy the words “all the negroes, of every description, 
that I have received through or by lier ;” also that the words 
following these general ones, were not used by the testator 
for the purpose of narrowing these previous ones, nor at all to 
impair or restrict their fanction, but for another and different 
purpose, namely, to show in what sense he intended to apply 
these general words, and to guard against a misconception of 
his intention in using them. 

It is trne, that immediately after the first general words, 
by which he had already pointed out that it is his wife’s ‘fam- 
ily negroes that are the suject of the bequest, there occurs a 
videlecet, a. viz., and certain negroes are next deseribed by 
their names, and at the end of the numbering, there is an et 
cetera (&e.) But to eall this mere list of names, without the 
&e., an enumeration, is a misnomer, bat provided that the 
&c. were stricken out, then the naming each and every negro 
would constitute it.such; but so long as these characters are 
apparent on the face of the instrument, they form a part of 
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it, as well asthe names. The word enumeration, according to 
Dr. Johnson, is the act of reckoning singly, or counting over 
singly, certain things. According to Mr. Webster, it is the 
act of counting or telling a number, by naming each partic- 
ular article, or, an account of a number of things, in which men- 
tion is made of every particular article, and if the testator did 
attempt todo stich an act, it appears by his using certain 
names and also the et cetera (&c.,) that he considered that to 
make a complete enumeration of the negroés, to which he 
had previously referred, it was-necessary to add the et cetera 
(&e.) to the names. If, however, to the naming, the et cetera 
be considered as added, and its signification be given to it 
along with the names, it may then be properly called an enu- 
meration.. The characters, &c., have as certain a significa- 
tion as the characters v, i, z; the v, i, z, is a contraction of 
the word videlicet, (in latin videre licet) and means, according 
to Dr. Johnson, “to wit,” “that is,” or “namely,” and according 
to Mr. Webster, it means. “to wit,” “namely.” The characters 
&,c,; are a contraction of et cetera, which mean “ and oth- 
ers,” “and the rest,” “and so on;” and the latter, as here 
used, denote not other things, but other negroes, but if other 
things, then *‘of the same sort,” “ of the likekind.” See 3 Ire. 
Eq. 86, Jlaleom and Gaul v. Purnell, the words “ other per- 
sons, whom he cannot now specify,” added after naming cer- 
tain creditors, and the sums due them; and also as to the 
words “other things,” see Young v. Young, 3 Jones’ Eq. 
220. The words et cetera, mean things ejusdem speciei, or 
ejusdem modi, as found with the named negroes, “ with which 
they stand connected in that clause,” these words “are in- 
tended of like nature and species with those before specified,” 
and these characters also serve to show, that the testator. ¢n- 
tended for her other negroes; as if.he had said expressly, 
these named are but @ part, there are ‘others. But even if 
there be, as above admitted, an enumeration, yet it is denied 
that such enumeration contains any evidenze that it was the 
testator’s intention to narrow down the meaning of his previ- 
ous general words, and without that did appear, the enumer- 
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ation simply, however complete, has no such effect as that. 

The next words that occur are, “and also the undivided 
negroes of the estate of Wm. Kennedy, deceased,” which show 
the testator’s intention to give them to her, not as individuals, 
but as a stock, and as forming a part of what are included, or 
meant to be, in the previous general words. 

The next, and last words, refer to a sale, by him made, of 
Horace, one of his wife’s family negroes, and he says that 
having received by such sale $312, he gives that sum to her. 

I have to ask attention to these last and closing expressions 
in this instrument, and whether it does not appear therefrom, 
that it was the intention of the testator to give her as well the 
stock as every part and parcel of cnterest and profit derivable 
therefrom. It seems that this, in connection with the fact 
that he was making a provision for her exclusively and against 
the claim of every relative, and not out of a part, but by giv- 
ing to her all of her faniily negroes, explains what he meant 
by not only using the word “ dy,” but the word “ through” 
her, can it be supposed that when he referred to the sale of 
Horace and mentioned his price, and gives that to her, that 
he intended to make to her a pecuniary legacy, irrespective 
of the source from whence that money was by him received ? 
And does it not also appear that he intended that no one of 
the negroes, or the proceeds, income or profit, of any of them, 
should go to any one but her? | 

By his mentioning “ the undivided negroes,” as it might 
be said that they did not come within the previous words, viz., 
“ that he Aad received,” he says that they, too, form a part of 
the bequest, and surely, they are not given as individuals, but as 
a class orstock. And last, he tells us that Horace’s price comes 
also within the meaning and scope of the first general words, 
as if he hadsaid, though I did not get the negro’s price, jure 
mariti, yet, I received the price through my marriage with 
her. With respect to the boy Daniel, the child of Jin, who was 
born before the date of the will, and is not named therein, it 
is. probable that he knew she had a child lately born, but did 
not know or remember his name, and on that account added 


” 
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the et cetera to the names; but, be that as it may, if as iscon- 
tended, the negroes given were intended to be given asa class 
or stock, then he is included in the class name. The same 
remark is applicable to the issue of “ the undivided negroes;” 
Champion and others ex parte, Busbee’s Eq. 247, 250. 

I understand that it is contended against her, that the words 
subsequent to the first general ones, show an intention of the 
testator to restrain the meaning of the first. To this, I an- 
swer, by asking where is the evidence of it ? Does the clause 
wherein he recognizes the undivided negroes which he was 
thereafter to acquire the possession of, denote such an inten- 
tion? and does the last clause that refers to the sale of Hor- 
ace, and gives to her the'‘price, show an intention to narrow 
them? If it be because the last words do more clearly and 
certainly -describe the subject of the bequest, and thereby 
operate to restrain the generality of the first, then I ask 
whether the first words will not bear a comparison with the 
last in point of clearness and certainty, and that comparison 
be, on the whole, favorable to-the first? It appears to me 
that so far from the last words showing more. clearly his in- 
tent, they themselves do stand in need of explanation from 
the first; that each mutually reflect light upon the other, and 
that the last words do in fact receive as. much from the first, 
as they do convey ¢o the first; but the last do not, in any 
way, that I can perceive or conceive, restrain the effect and 
function of the first. If there be any evidence of the last 
words, or any part or portion of them, showing, or tending to 
show, such restraint, he that alleges it, should show wherein, 
as well as its nature, and the extent of it. 

But next I say, that from a consideration of one part, even 
of that of the words called the enumerating ones, it does ap- 
pear that the testator’s intention was to pass the issue, because 
the issue of one of the females, which issue was born after he 
had received them, and before the date of the will, to wit, 
Daniel, the child of Jin, is referred to by the &c., and an- 
other one of Jin’s issue, William, who was also born after the 
testator received Jin into his possession, is named in the will ; 
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and also by considering another part of the enumerating part, 
certain negroes are described, not singly, but as a-class or 
stock; and it does, in fact, appear by consideration of the 
whole of the enumeration, that it was-the intention of the tes- 
tator to give her the issue, and that such intention as fully 
appears from the subsequent. words, all taken. together, as 
from the first general words. I will next present to the con- 
sideration of the Court several adjudged. cases, that relate to 
the construction put upon such words as are found in this 
instrument, and unless I am mistaken in my inference, all. of 
them resemble in certain respects, and some of them exactly, 
the case before the Court. I think that the reasons and prin- 
ciples upon which their decision is professedly grounded, are 
applicable to this case; that they do show, that by certain 
forms of expression used by the testator, respecting tle dispo- 
sition of a female, or female slaves, and upon a fair construe- 
tion of them, the issue may, and does, pass along with the 
mother; and that from such words and expressions used by 
the testator as ure found in this case, the Court has inferred 
an intention to pass the issue along with their mothers, and 
declared that such is their purport and effect. 

Ist. Long v. Long, 2 Mur, 19, general words. 

2nd. Cromartie v. Léobinson,2 Jones’ Eq. 219, general words. 

3rd. Drake vy. Merrill, 2 Jones’ Law, 368, general words. 

4th. Fagan v. Jones, 2 Dev. and Bat. Eq. 70, enumeration 
after general words. 

5th, Champion and others, ex parte, Busb. Eq. 247, enumer- 
ation after general words. 

6th. Caffee v. Davis,1 Jones’ Eq. 8, and remarks of Pearson, 
J., 2 Jones’ Eq. 221, intention by general words to pass issue. 

Tth Joiner v. Joiner, 2 Jones’ Eq. 71, 74, intention by 
general words to pass issue. 3 Ire. Eq. 86, “ other persons ;” 
3 Jones’ Eq..220, * other things.”’ > 

I cite these adjudged cases, as authorities, because I think 
that in them, is to be found the fact, that from similar words, 
and such also as are exactly the same as here used, and used - 
on like occasions, it has been established that the courts are 
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to infer, and do infer, that he that used them, did intend to 
pass the issue of slaves along with their mothers ; that when 
their mothers are given as a class or stock, that thereby the 
issue are inferred to be also given. I cite them as containing 
evidence of a rule or daw governing such cases. If this be 
not the rule found to be applied in these cases, then there is, 
as yet, no fixed rule established to direct any that do employ 
such general words and phrases as these, in the use of them ; 
or, to show what they may expect will be the recognized ef- 
fect of their using them, when they eome to be drawn into 
question before our judicial tribunals. 

7th enquiry, with respect tothe time from which interest 
is to be computed upon a legacy. A legacy in money, when 
no time is fixed for its payment, is payable at the testator’s 
death, and when there are no debts, the exeeutor must pay 
interest on it from the death; 7 Lre. Eq. 127. It is payable 
from the time of demanding the legacy, after that legacy has 
become due; 4 Ire. Eq. 195. When there are debts, interest is 
not to be charged against the executor, until two years from 
the probate ; 3 Ire. Eq. 9, 15, ZZester v. Lester. 

6th enquiry, with respect to the hires and profits and the 
expenses of the slaves. The hires or profits of such slaves as 
are given to a legatee, go with the principal, i. ¢., the slaves 
which are the subject of the gift to her ; so also the losses and 
expenses paid for such as are given to her, must be allowed to 
the administrator against her; 6 Ire. Eq. 416. The isstie of 
slaves born after testator’s death, go to the legatee of their 
mother; 8 Ire. Eq.,; Wooten v. Becton. ’ 

Ist and 2nd enquiry. With respect to the Ist and 2nd en- 
quéries inade by the bill of complaint, they are answered as 
to the negroes and other property, including bank, plank road 
and gold-mine stock, by Revised Code, eh. 118, sec. 13, and 
ch. 64, sec. 1.(3), and ch. 26, sec. 31, 5 Ire Rep. 136; and 
in this case the widow is entitled to one half of the undispos- 
ed of surplus, and the residue goes equally to the next of kin. 


Prarson, J. -Every one who reads the testament submit- 


. 
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ted to us for construetion will, at the first blush, be struck 
with its singularity in this: it has but one clause; no ex- 
ecutor is appointed; it disposes of but one class of the tes- 
tator’s property, to wit, ‘that which he acquired jure mariti, 
and there is an intention to die intestate.as to the other class, 
to wit, that which he acquired by his own exertions. These 
circumstances force upon the mind the conviction that it was 
the testator’s intention to give back to his wife all that he got 
by her. Whether this was in pursuance of an ante-nuptial 
agreement, or because of the wife’s importunity, or because 
of.a sudden freak of temper, excited by a “ falling out” or 
quarrel of the parties, it is unnecessary to enquire. No mat- 
ter what may have cansed it, the fact is apparent on the face 
of the paper. 

So the case falls within the principle established by Jessup 
v. Jessup, Busb. Eq. 180; Cromartie v. Robinson, 2 Jones’ 
Eq. 219, and many others. 

It is clear that the issue or increase of the slaves acquired 
from the estate of William Kennedy, pass under the general 
words, without reference to the time of their birth. 

It is equally clear that the issue or increase of the slaves 
which the testator, at the writing of his will, had reduced into 
possession jure mariti, also pass under the general words, 
without reference to the time of. their birth, unless the enn- 
meration has the effect of restricting the meaning of these 
words. 

When two modes of description are used, and there is a 
discrepancy, that is to. be followed, in respect..to which there 
is the least liability, to mistake. This rule is well settled. 
Carter-v. Lowe, 2 Jones’ Eq. 379, among others, furnishes a 
striking instance; the testator had Joaned to his son Zhorn- 
ton several slaves, to wit, * Lucy” and others; he had also 
loaned to his son Archer several slaves,-to wit, “ Sylvia” and 
others ; by his will he gives to Thornton the following slaves, 
to wit; Sylvia and others, naming them, being the negroes 1 
loaned him some years since ; and he gave to Archer the fol- 
lowing slaves, to wit, “ Lucy, &c.,”(naming them) being the 


’ 
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negroes I loaned him some years since. This enumeration 
exactly reversed the thing, so there was a discrepancy: be- 
tween the mode of description by the enumeration, and the 
other mode by reference to the prior loans, and it was held 
that the latter description was to be followed, because in re- 
spect to it there could be no mistake ; whereas, he might have 
forgotten which family of. negroes he had given to the one, 
and which to the other, and so made a mistake in attempting 
to name them; “but*he could not have forgotten the fact of 
the previous gifts.” 

Apply the principle to our case; there can be no mistake in 
the description, “all the negroes of every description that I 
received through or by her, i. e., that I acquired jure mariti ;” 
but the attempt at enumeration is liable to mistake. Suppose 
it had omitted one of the old negroes, surely that negro would, 
nevertheless, pass under the general description. So, if it 
had omitted a child born before the writing of the will, (which 
is admitted to be the fact in regard to one of them,) certainly 
that child will pass. The same principle applies to a child 
born after the writing of the will, for it falls under the gener- 
al words, and is included in the class intended to be given; in 
fact, it was impossible to include that in the particular de- 
scription, which accounts for the “ &c.” at the end of the 
enumeration, whereby it is left open to take in others of the 
same class that were not named. 

This conclusion is confirmed by the further fact, that in re- 
gard to the negroes of the estate of William Kennedy, the 
children born between the writing of the will and the death 
of the testator, pass under the bequest; and no reason can be 
suggested why he intended to make it otherwise as to the 
negroes that he had before reduced into possession, especially 
in face of the fact, that he adheres so strictly to his intention 
to give to his wife all that he had acquired jure mariti, as to 
direct the price of one of the class that he had sold, to be paid 
to her in cash. 

We think it is clear that Mrs. Allen is entitled to the hires 
of the slaves from the date of the death of her husband, and 
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on'the same principle she is entitled to interest upon. $312, 
directed to be paid in cash ; the principal standing for the 
negro he had sold and the interest for his hire. 


Per Cura, There will be a decree declaring the rights 
of the defendant, Mrs. Allen, accord- 
ing to this opinion. 








A. W. CLAYTON against A. J. GLOVER. 


A court of equity has power to set aside a sale made under its order, as well 
at the instance of the purchaser, as of the owner of the property. 

Where the Judge in the Court below refused to set aside a sale because of a 
mistaken idea that his discretion was controlled by a principle of law which 
had no application, it was /7e/d an appeal would lie to this Court, and that 
the question should be sent back to the Court below, that it may be again 
considered by the Court, and his discretion fairly exercised. 


Appear from a decree made by his Honor, Judge Catpwett, 
at the Court of Equity of Chowan Fall Term, 1857. 

The plaintiff, by his guardian, had filed his petition at the 
Spring Term of the Court, for the sale of a slave named Al- 
fred. At the Fall Term, 1857, the clerk and master made 
the following report: “In this case the undersigned reports, 
that he exposed the slave Alfred to sale, at the court-house 
door, in the town of Edenton, on the 3rd Monday in June, 
1857, on a eredit of six and twelve months, with interest from 
date, after deducting $75 in cash to pay costs ; having first 
daly advertised according to an order of this Court, at Spring 
Term, 1857,°at which time and place, appeared Andrew J. 
Glover, and bid for the said slave $1000, which is the fall 
value of said slave.” 

“ At the time of the sale, and in the hearing of all persons 
present, the undersigned: made known, that there was a de- 
fect in each of the said slave’s eyes, and called up the said 
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slave so near the stand, that all persons present could see the 
said defect, which was patent.” 

“ After that declaration and the sale, the said Glover took 
possession of the said slave, but refused to comply. with the 
terms of the sale on account of said defects.” 

“The undersigned has not since exercised any control over 
the said slave, nor has the guardian, on whose petition he was 
sold. Said Glover still refuses to comply with the terms of 
the sale.” ; 

At this Court, (Fall Term, 1857,) the purchaser, Glover, 
appeared and filed the following affidavits of himself and Ed- 
ward Warren and Thomas Gregory, upon which he based a 
motion to have the sale of the slave Alfred set aside, viz: 

“ A. J. Glover maketh oath, that he was not present when 
the condition of the said slaves’ eyes was made known by the 
clerk and master, that he saw the white spots in the eyes, but 
thought the said slave had glass-eyes, which is a sure sign of 
permanent vision; that he afterwards consulted a physician, 
who, on an examination, informed him that the eyes were 
defective, and that the said slave might. go blind immedi- 
ately.” “ 

“Edward Warren being duly sworn, maketh oath that he 
is a physician, and that at the request of A. J. Glover, he ex- 
amined the eyes of the slave Alfred, and found them defec- 
tive; that there was a white spot upon each eye, produced by 
disease, which may increase and finally destroy the sight of 
the said slave.” 

“Thomas Gregory maketh oath, that he considers the said 
slave worth about $500, with his eyes defective.” 

His Honor, after hearing the report of the clerk and mas- 
ter, and the affidavit of A. J. Glover, and the depositions of 
the witnesses, decreed as follows: “That inasmuce as there is 
no warranty of soundness in the sale, by a clerk and master 
in equity, that the sale and report be, in all respeets, confirm- 
ed, and that the said A. J. Gloverdo comply with the terms 
of sale.” From which decree Glover appealed. 
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No counsel for plaintiff. 
Heath, for defendant. 


Battie, J. Had his Honor, after hearing the report of the 
clerk and master, and tlie affidavits produced by the pur- 
chaser, refused to set aside the sale, upon the ground that the 
parchaser had shown no sufficient cause for relief, there might 
have been a-question, whether upon an appeal, we could re- 
view his decision ; but he declined to grant relief upon anoth- 
er ground, to wit, a want of authority ; assigning as a reason, 
that there was no warranty of soundness in the sale of a slave 
by a clerk and master in equity. This. was putting the case 
upon a question of law, and not of fact, and. we, therefore, 
think an appeal lies from his order or decree. See Freeman 
v. Morris, Bush. Rep. 287, and the cases therein referred to. 

The Court of Equity has, undoubtedly, the power to set 
aside a judicial sale, made in pursuance of its order, when- 
ever the owner of the property, or those who act for him, can 
show that the price bid is inadequate, and it would seem that 
in fairness, the court ought to have the corresponding power to 
relieve the purchaser, whenever, from frand and mistake, he 
has bid too much for the property; and such, from the au- 
thorities, we find to be the case. In Morehead v. Frederick, 
(stated in Sug. on Ven. and Pur. page 80, and in the App. 
No. 10, of the Am. from 9th London Ed.) the purchaser was 
relieved from his purchase, on the ground of mistake; and 
in Note 3, to 2 Dan, Ch. Prac. 1515, (Am. Ed.) we find that 
similar relief has been granted by courts of Chancery of sev- 
eral of our sister States. The sale being made under its an- 
thority, the court will see that justice shall be done to both 
vendor and purchaser, upon the fairest principles of equity 
and good conscience, ; 

Believing that. his Honor erred, in supposing that he had 
no power to interpose in favor of the purchaser, his interlo- 
cutory order must be reversed, and this opinion certified to 
the Court below. 


Per Curiam, Decree accordingly. 
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WILLIAM F. NEWELL, administrator, and others, against DEMPSEY 
TAYLOR and others. 


A deed made in 1835, conveying a slave to a man and one’s wife “ during their 
joint life-time and no longer,” passes the entire interest in the slave, notwith- 
standing the attempted restriction. 

Note. The Revised Code, ch. 37, sec. 21, varies from the Rev. Stat. ch. 37, 
sec. 22, and would require, on a deed made since the latter went into effect,a 
different construction from that given in this case. 


Appra from an interlocutory order made by the Court of 
Equity of New-Hanover county, at the Spring Term, 1857, 
his Honor Judge Person presiding. 

The bill, in this case, was filed by the plaintiffs, as legatees 
in remainder under the last will and testament of Theophilus 
Swinson, who died in the year 1835. By this will, a certain 
female slave named Satira, and her future increase, were be- 
queathed to Dempsey Taylor and his wife Sarah, for their joint 
lives, and after their deaths, to the plaintiffs. The bill alleged 
that the defendant Taylor lad sold several of the slaves thus 
bequeathed, and that they had been removed by the purchaser 
beyond the limits of the State, and that he threatened to sell 
the remainder of them, and that there was a strong probability 
that these, also, would be removed out of the State. The 
prayer was for a sequestration as to these remaining slaves, 
and for general relief. Merriman, the purchaser of Satira and 
her children, was made a party defendant. 

Under this bill, a writ of sequestration was ordered in 
vacation, and two of the children of Satira, Jerry and Jim, 
remaining in the hands of the defendant Taylor, were seized 
by virtue of this writ, and were so. held at the coming in of 
the answers. 

The defendants, in their answer, admitted the bequest as set 
forth in the plaintiffs’ bill, but alleged, in bar of the plaintiff's 
equity, that, previously to the making of the will in question, 
to wit, on the 14th day of January, 1835, the said Theophilns, 
by a deed in writing, properly executed, passed the absolute 
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right in the said slave Satira and her increase, to the defendant 
Taylor, so that the plaintiffs had no right, title or estate, pres- 
ent, or in remainder, in the said woman Satira, or any of her 
increase, which said deed is as follows: “ Know all men by 
these presents, that I, Theophilus Swinson, of the county and 
State aforesaid, have given, granted, sold and delivered to 
Dempsey Taylor and Sarah Taylor, his wife, one certain negro 
girl named Satira, now about the age of ten years, for, and in 
consideration of, the sum of two hundred and fifty dollars, 
for and during the natural life-time of them, the said Demp- 
sey and Sarah Taylor, and no longer. In testimony whereof, 
&c.” : 

Upon the coming in of this answer, the defendant moved 
for the removal of the sequestration, and the restoration of the 
slaves held under it; which motion was refused by his Honor, 
and the sequestration ordered to be continued. From which 
order the defendants prayed and obtained an appeal to this 
Court. 


Troy, for the plaintiffs. 
W. A. Wright, for the defendants. 


Battie, J. The case turns upon the effect which the act 
of 1823, 1 Rev. Stat. ch. 37, sec. 22, has upon the deed by 
which Theophilus Swinson, under whom the plaintiff claims, 
conveyed the slave Satira, to the defendant Dempsey Taylor 
and his wife, for life. This deed bears date 14th of January, 
1835, and it is admitted that unless the act above referred to 
gives it a different effect, it conveys an absolute interest in the 
said slaves, to Taylor and wife, notwithstanding the attempted 
restriction of the estate in her to them for life, and no longer. 
The words of the act are that “every limitation, by deed or 
writing, of a slave or slaves, which limitation, if contained in 
a last will and testament, would be good and effectual as an 
executory devise or bequest, shall be, and is, hereby declared 
to be a good and effectual limitation in remainder of such 
slave or slaves, and any limitation made or reserved to the 
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grantor, vendor, or donor, in any such deed, or writing, ofa 
slave or slaves, shall be good and effectual inlaw. Provided 
such limitation, had it been made to another person, would be 
good and effectual according to the preceding clause.” It is 
manifest that the present case does not come within the letter 
of the act, and it would be too strained a construction to hold 
it to be within the spirit and intent of it. The particular 
mischief which the legislators had in view, and which they 
intended to remedy was, that a limitation, by deed, of a re- 
mainder in slaves, or any other chattel property, after a life 
estate granted, was void; the rule of the common law being 
that the grantee for life took the whole interest in such slaves, 
or other personal property. A similar limitation of a remain- 
der contained in a will, was held to be good as an executory 
devise, and the like doctrine was applied to limitations by the 
way of trust. But, in a deed at common law, so strong was 
the rule that there could not be a limitation of a remainder 
in personal chattels after a life estate granted therein, that it 
was held, that if slaves, or other chattels, were given or grant- 
ed absolutely, but with a reservation of a life estate to the 
donor or grantor, the limitation was void, because the reserv- 
ed life estate absorbed the whole interest. This doctrine was 
clearly settled in this State by the cases of Black v. Beatty, 
2 Murph. Rep. 240, Graham v. Graham, 2 Hawk’s Rep. 
322, Foseue v. Foscue, 3 Hawk’s Rep. 538, and Sutton v. 
Hallowell, 2 Dev. Rep. 185, and it was found so often to dis- 
appoint the intention of parents in making gifts of slaves to 
their children, reserving an estate for life to themselves, or 
gifts to their daughters for life, with limitations over to the 
children of such daughters, that the Legislature passed the 
act of 1823, above referred to, to prevent such mischief for the 
future. 

The terms of the act clearly embrace all such cases, but in 
no fair sense can they be applied to a case like the present, 
where there is no limitation over after a remainder for life, 
or reservation of a life estate in the grantor after a conveyance 
of the absolute interest in the slave. The case before us, then, 
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must be governed by the rules of the eommon law, which 
make this grant of the life estate in the slave the grant of the 
absolute interest in her. 

It may not be improper to remark that the Revised Code, 
chapter 37, section 21, varies from the Revised Statutes, and 
that, according to the terms therein used, the grant of a life 
estate only in slaves, in a deed executed since the Code went 
into operation, would not convey the absolute estate in such 
slaves, but would carry only a life estate to the grantee, leav- 
ing a reversionary interest in the grantor. 

The result of our opinion being that the plaintiffs have no 
interest in the slaves in controversy, the interlocutory order 
to continue the sequestration of the slaves must be reversed, 
and this must be certified to the Court below. 


Per Curiam, , Deeree accordingly. 








WILLIAM S. DEVANE, Adm’r. of PORTER R. MOORE, against WIL- 
LIAM 8S. LARKINS, Zx’r., and others. 


It is a well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of holding 
a legacy to be vested rather than cont:ngent. 

A bequest “that all the balance of my property shall go to the benefit and 
support of my beloved wife and children during my wife's widowhood and 
the minority of my children, but should my wife marry again, she shall 
receive her distributive or child’s part of my estate, and should any of my 
children attain the age of twenty-one, then such child or children, shall 
receive his distributive share, it being equally divided among my wife and 
children,” was J/eld to be a vested interest in each of the legatees from the 
death of the testator. 


Causr removed from the Court of Equity of the county of 
New Hanover. 

The bill was filed for the recovery of a legacy arising to 
the plaintiff’s intestate, under the will of Benjamin C. Moore, 
and it was admitted on both sides that the plaintiff’s right to 
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recover depended on the construction that might be given to 
the will. After giving several slaves to a daughter, Mary D. 
Moore, the will is as fullows: Item 3:d. “ It is my will and 
desire, that all the balance of my property, both real and per- 
sonal, shall go to the benefit and support of my beloved wife, 
Mary J. Moore, and my other children, Margaret A. Moore, 
Harriet D. Moore and Porter R. Moore, during my wife’s 
widowhood and the minority of said children; but should my 
wife marry again, it is my will that she shall receive her dis- 
tributive share or child's part out of my estate; and should 
any of my children, named in‘the clause, live to attain to the 
age of twenty-one years, then such child or children shall, 
upon reaching said age, receive his, her or their distributive 
share or shares, it being equally divided among my wife and 
three last children named; and at the death of my wife; it is 
my will.and desire, that my first named child, Mary D. De- 
vane, shall have her distributive share or draw of my real 
estate, her and her lawful heirs.” 

Porter R. Moore, the. legatee named in this clause, died 
before lhe reached the age of twenty-one and during the 
widowhood of his mother, Mary J., and the plaintiff admin- 
istered on his estate. After the death of Porter R. Moore, 
the widow, Mary J., intermarried with Joel Lines, and it is 
contended that on the happening of that event, the estate be- 
came divisible, and his intestate was entitled to draw his 
legacy ; that his legacy was vested in the legatee, and only 
the time of enjoyment was postponed. 

The defeudants demurred to the bill, generally, forthe want 
of equity. 

The cause was set down for argument on the bill and de- 
murrer, and sent to this Court by consent. 


E. G. Haywood and Fowle, for plaintiff. 
Strange and /lowze, tor defendants. 


Battie, J. The only question in the case is, whether the 
plaintiff’s. intestate, Porter R. Moore, took a vested or a con- 
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tingent interest in the residue of the personal property be- 
queathed to him and others in that clause of his father’s will. 
In support of the demurrer, the counsel for the defendants, 
contend that the share given to the testator’s widow was 
clearly contingent, and argue from that the contingency of 
the shares limited to the children. The counsel for the plain- 
tiff insist, on the contrary, that the part bequeathed to the 
widow was not contingent; but if it were, it did not follow, as 
a necessary consequence, that the parts given to the children, 
respectively, were also contingent. We agree with the plain- 
tiff’s counsel, that the respective shares of the widow and 
children, mentioned in the above-mentioned clause, were all 
vested immediately upon the death of the’ testator, and that 
upon a fair construction of the will, the contingency therein 
mentioned, applied only to the time when each should take 
his or her share out of the common stock. 

[t is a well known rule of construction, that if tlie expres- 
sions in a will be ambiguous, and the intention doubtful, the 
Court leans in favor of holding a legacy to be vested rather 
than contingent; Stuart v. Bruor, 6 Ves. Jr. 522; Litwell 
v. Bernard, Ibid. 522. We hardly deem it necessary to call 
in aid this rule, in endeavoring to carry out the wishes of the 
testator in the present will. Le clearly gives the fund im- 
mediately for the benefit and support of his widow and three 
of his children, They are to have it in common until certain 
events shall happen, which would make partition necessary. 
The widow might marry, or the children might, one after an- 
other, come of age, and then she or he “shall receive” her or 
his distributive share. The very terms used, “ shall receive,” 
plainly imply that they respectively had vested interests in 
the property before that time. This construction is, we think, 
the only fair one which can be put upon the words of the 
will, without reference to the authority of adjudicated cases ; 
but if any such aid were needed, it may be found in several 
eases heretofore decided in this Court. 

In the case of Johnson v. Baker, 3 Murp. Rep. 318, the tes- 
tator bequeathed as follows: “I give and bequeath to my 
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said wife, all the property I received with her, to her and her 
executors and administrators; and the rest of my estate, I 
also give her, till my son comes of lawful age, when I will 
that the same shall belong to him, and in the mean time, itis 
my will and desire, that he be maintained-and educated at a 
reasonable expense out of my estate, in proportion to the 
value of all my property and its general profits and income.” 

The widow died, leaving her son surviving, and then he 
died under the age of twenty-one years. The question was 
whether the legacy was vested or contingent upon the son’s 
arriving at full age. The Court held that the legacy became 
vested immediately upon the death of the testator, and that the 
words “ till hisson should come to lawful age, when the proper- 
ty should belong to him,” did not import a contingency, but 
only denoted the time when the remainder, limited by the 
will, was to vest in possession, the bequest being considered 
as made subject to the intermediate estate created out of it, 
and made an exception to it. 

In Claney v. Dickey, 2 Wawks’ Rep. 498, the will, upon 
which the question arose, contained the following clause: 
“It is my will and desire, that my negroes should be kept 
together until my children arrive to full age, or marry, and 
then to be divided between my beloved wife and children, 
share and share alike, equally,” and “it is my will and de- 
sire, that whenever any of my children arrives at full age, or 
marries, that his, or her, share of my estate be delivered to 
him, or her, immediately.” The Court held the legacy to 
the children to be vested during their minority, and not to 
depend upon their arriving at full age. 

The case of Guyther v. Taylor, 3 Ire. Eq. Rep. 323, is an 
instructive one. A testator, among other bequests, made the 
following: “ It is my will, that my negroes and stock be kept 
on the plantation whereon I live, until my son Kinchen at- 
tains the age of twenty-one years. Item. I give to my son 
Joshua, $1000, to be raised from the farm. Item. I give and 
bequeath to my three danghters, Maria A. Guyther, Harriet 
Jane Taylor and Charity D. Taylor, and my son Kinchen, 
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to be equally divided between them, my negroes, when my 
son Kinchen arrives to the age of twenty-one years. Item. It 
is my will that the residue of my estate, of every description, 
belong to my son Kinchen Taylor.” [vurrty, C. J., in deliv- 
ering the opinion of the Court said, that in respect to gifts of 
personal estate by will, the law is, that the word “ when,” is 
a word of condition, and imports that the time when the leg- 
atee is to receive the bounty is of the essence of the donation, 
unless there be some expression to explain it or some provi- 
sion of the context to control it.” Ile then went on to state 
that a direction in the will, making a disposition of the pro- 
perty until the time specified, is such a provision as will con- 
trol the general rule. So also the expression in the will “ to 
be equally divided between them,” is equivalent to the ex- 
pression “ payable,” or “ to be paid,” in explaining the word 
“when,” or any other word of condition. The opinion con- 
cluded, by declaring that the son and three daughters took 
vested and equal interests, under the clause in which was 
contained the bequest of the negroes. 

The rules established by these cases, appear to be decisive 
of the present, and the only case which seems to be in oppo- 
sition to these rules, is that of Anderson v. Lelton, 1 Ire. Eq. 
Rep. 55, cited and relied upon by the defendants’ counsel. 
There, the testator, after giving his manor plantation to his 
son, and two other plantations to his four daughters, and pro- 
viding that all his lands should be rented, and his negroes 
hired out until his youngest daughter became fifteen years 
old, and that his children should be educated and boarded 
out of the estate, proceeded as follows: “ I likewise will, that 
at the time my. youngest daughter, Sarah Thatch, arrives to 
the age of fifteen years, all my. negroes, money and perisha- 
ble estate, shall be divided between all my children. In case 
any of my children should be married before Sarah Thatch 
arrives at fifteen years of age, then my will is, that his or 
her board shall be stopped, and no further charge be paid for 
him or her until Sarah Thatch arrives to fifteen, when he or 
she shall receive his or her proportional part.” The Court 











DECEMBER TERM, 1857. 382 





Devane v. Larkins. 





decided that the legacies to the children were not vested, but 
contingent upon their living to the period when the testator’s 
youngest danghter should arrive to the age of fifteen years, 
or in case of her death, to the time when she would have ar- 
rived at that age, had she lived, and that only those of the 
children who were alive at that period, could take. Upon 
examining the case, it will be seen that the main ground upon 
which it.was put, was, “that there were no words of gift of 
the personalty, except by inference from the direction to di- 
vide, and as to the period of division, and. consequently of 
gift, the will uses terms of strict condition, ‘at the time my 
daughter Sarah arrives at fifteen,’ and ‘when he or she shall 
receive,” &c. The Court also remarked, that the interme- 
diate profits were not given to the children as distinct from 
the capital, nor for the purpose of maintenance; that the 
maintenance was merely a charge, which might consume the 
profits, or it might greatly exceed it, and in that case, the 
capital must supply the deficiency ; that besides, the main- 
tenance was to cease upon the marriage of a child before the 
division. The Court, therefore, said, “The provision for main- 
tenance, will not bring the case within that exception to the 
general principle, which is founded on a gift of the interme- 
diate interest or profit, to the same legatee, to whom the fu- 
ture legacy of the capital is given. That does not apply, if 
the maintenance is not to absorb the whole amount of profits, 
or if it be not restricted to that as the only fund ; Pulsford vy. 
Hunter, 3 Bro. Ch. Ca. 416; Zlanson v. Graham, 6 Ves. Jr., 
249; 1 Rop. on Leg. 497.” 

Thus expiained, the case is not at all inconsistent with the 
others to which we have referred, and presents no obstacle in 
the way of our conclusion, that, in the present case, the legacy 
to the widow and children became vested in them, as tenants 
in common, immediately upon the death of the testator. 

The demurrer must be overruled with costs, and the cause 
must be remitted to the Court below, in order that the de- 
fendants may put in answers. 

Per Curiam, Decree accordingly. 
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WILLIAM FAIRLY against ARCHIBALD PRIEST and others. 


Where a testator by his will gaye property to a son and three danghters, with 
a provision that, on the death of either of them intestate, or without heirs of 
his or her body, his or her share should go over, it was Z/eld that the inten- 
tion was not that it should go over on the death of the mother of an ille- 
gitimate child, but that the latter was entitled to his mother’s share. 


Cause transferred from the Court of Equity of Richmond 
county. 

This cause was before the Court, December Term, 1856, 
ante, 21. 

The bill alleges that the plaintiff is the illegitimate son of 
Flora Priest, who afterwards intermarried with Daniel Lyteh ; 
that Angus Priest, her father, devised and bequeathed as 
follows : 

“ First, I give and bequeath to my son, Archibald Priest, 
all my lands with their improvements, reserving the right and 
privilege to my daughters, Flora Priest, Elizabeth Priest and 
Sarah Priest, to remain in the occupancy of the said land in 
common with my son Archibald, as long as they or any of 
them remain unmarried.” 

“T give and bequeath to my daughter Sarah Priest, my 
negro boy Tom; and to my daughter Flora Priest, my negro 
boy Wilson; and to my daughter Elizabeth Priest, my negro 
boy Allen ; and my will and desire is, that my negro woman 
Sylvia remain on the plantation as the common property. of 
my son Archibald Priest and his three first mentioned sisters, 
as long as any of them remain unmarried here; and should 
they all,atany time, marry or leave the place, then to be equally 
divided between them; and in regard to the future increase 
of my negro woman Sylvia, my desire is that her first child 
be given equally to my three grand-children, Daniel Snead, 
Anna Snead and Mary Snead ; that her second child be given 
to my daughter Sarah, and all her future children belong 
equally tomy son Archibald and his three sisters, Flora, Eliza- 
beth and Sarah. My will and desire is that the whole of my 
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stock, not already mentioned, of horses, cattle, hogs and sheep, 
household furniture and the goods and chattels which I pos- 
sess, shall be owned and possessed by my. three first named 
daughters and my son Archibald Priest, in common, except 
one cow and calf, which I direct to be given to my grand-son, 
William Fairley ; and should. my son Archibald Priest, or 
either of my tliree first-named daughters, die intestate, or 
without heirs of their own body, the estate of the deceased 
person or persons to be inherited by the surviving ones of 
them alone, or their legitimate heirs.” 

Previously to the intermarriage of the said Daniel Lytch 
and Flora Priest, they entered into a marriage contract, by 
which all the property which she had received or might re- 
ceive from her father’s estate, was conveyed to Archibald 
Priest, as trustee, for the sole and separate use of the said 
Flora for her life, and after her death to “ descend to, and be 
enjoyed by, the heirs of the said Flora, in the same manner 
as if she had remained single and unmarried.” 

The said Archibald accepted the trust and had this deed 
duly authenticated. 

Elizabeth Priest died intestate in the year 1853, whereby 
her inferest vested in her brother Archibald, and her two sis- 
ters, Flora and Sarah. Shortly afier the death of Elizabeth, 
Flora died intestate, leaving her brother Archibald and her 
sister Sarah and the plaintiff, William Fairley, illegitimate 
child of Flora, her surviving. 

Besides the two children bequeathed to the Sneads and to 
Sarah, the woman Sylvia had six others, which went into the 
possession of Archibald Priest, and he claims the same as be- 
longing to himself and his sister Sarah in absolute right, and 
refused, on demand, to account with the plaintiff for Flora’s 
share. 

Archibald Priest, Sarah Priest, Daniel Lytch, the husband 
of Flora, and fhe administrator of Elizabeth, were made parties 
defendant, and judgment, pro confesso, was takén as to Daniel 
Lytch, the administrator of Elizabeth. 

The plaintiff, having administered on the estate of his mother, 
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claimed the property in question in that capacity ; likewise, 
in his own right, under the provisions of the deed between 
Daniel Lytch and his mother, the said Flora. The prayer was 
for an account and for general relief. 

The cause came to this Court formerly upon demurrer, 
which was over-ruled, ante 21, and was remanded to the 
Court below. 

The answers of the defendants, disclosed no fact varying the 
above statement of the case. It was set down on bill and an- 
swer. The only question was as to William Fairley’s right to 
succeed to the property of his mother, the said. Flora. 


Kelly and Banks, for the plaintiff. 
Troy, for the defendants. 


Barrie, J. When this case was before us on a demurrer 
at December Term, 1856, (see ante 21,) it was held that the 
plaintiff was entitled to the share which acerued to the mother 
as one of the survivors upon the death of Elizabeth Priest, 
intestate and withont issue. The question whether the plain- 
tiff is entitled to the original share given to his mother by her 
father’s will, and which was there said would be an interesting 
question of construction, is now presented to us by the plead- 
ings which followed the over-ruling of the demurrer. 

Upon a fair construction of the will of Angus Priest, and 
the operation of the 4th section of the 64th chapter of the Rev. 
Statutes, (see also Rev. Code,-ch. 64, sec. 5,) we are satistied 
that the plaintiff's claim to the original share of his mother, 
is as well founded as it is to her accrued share. 

The property given by the will to the testator’s son and 
three daughters, is given to them absolutely, but with an 
executory bequest over to the survivors upon the death of 
either, intestate and without heirs of his or her: own body. 
The expression without heirs of their own body, manifestly 
means without issue or children. Now, it is clear that, if the 
plaintiff had been legitimate, his mother’s portion would not 
have been subject to the limitation over to the surviving 
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brother and sister, but would have remained her absolute 
property, and, of course, would have devolved upon her per- 
sonal representative, and then have gone to the plaintiff as her 
next of kin. But, being illegitimate, he could not at common 
law have been regarded as the heir of ber body, that is, her 
issue or child, and she would have been deemed to have died 
without any such heir, issue, or child. 

This rule of the common law has been altered by the section 
and chapter of the Rev. Statutes, to which we have referred, 
and which was taken from the act of 1799, (ch. 522, of the 
Rev. Code of 1820.) The effect of that act has been to legiti- 
mate the plaintiff as to his mother, and to make him, in law, 
the heir of her own body, or her issue or child. See Kim- 
brough v. Davis, 1 Dev. Eq. 71; Coor v. Starling, 1 Jones’ 
Eq. Rep. 243. This operation of the law seems to be in ac- 
cordance with the intention of the testator, who, in his will, 
recognizes the plaintiff as his grand-son, and after using the 
words “without heirs of their own.body,” in connection with the 
death of one or more of the legatees, limits the property to 
the “surviving ones of them alone, or thetr legitimate heirs.” 
He thus scems to have understood the meaning of the term 
“legitimate,” and if the plaintiff’s mother had died before, 
instead of after her sister Elizabeth, it might have excluded him 
from the succession to the share of the said Elizabeth, limited 
to his mother, or her “legitimate heir.” 

The ante-nuptial marriage settlement made between the 
plaintiff’s mother and her husband, Daniel Lytch, had the 
effect to secure the property in question to her sole and sepa- 
rate use, and he sets up no claim to it; the consequence is that 
the plaintiff, as the administrator of his mother, is entitled to 
the said property, and to all the necessary accounts from the 
parties ‘who have the possession of it; and a decree to that 
effect may be drawn, and the cause will be retained for fur- 
ther directions upon the coming in of the report. 


Per Curiam, Decree accordingly. 
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THOMAS S. EVANS AND HENRY 8. EVANS against DUNCAN 
KING AND SARAH J, HOLMES. 


The fact that it is unusual for a man to make a trust in favor of a child, which 
his wife may have by another husband, will not, of ttse/f, justify a court to 
depart from the ordinary meaning of terms used in a deed. 

The declaration of an executed trust of land, will have exactly the same con- 
struction as if it had been a conveyance of the legal estate; such a decla- 
ration, therefore, that does not contain words of inheritance, passes only 
an estate for life. 


Tis was a cause removed from the Court, Equity of Bladen 
county. 

James Holmes, on the 22d of February, 1847, executed to 
defendant Duncan King a deed of trust, conveying to him 
and his heirs, several tracts of land and two female slaves, 
with their three children and future increase, and some other 
personal property, upon the following trust, viz: “ In trust, 
nevertheless, that the said Duncan King will retain the afore- 
said described land, and other property, for the sole support 
and maintenance of my wife, Elizabeth L. Holmes, and my 
daughter Sarah J. Holmes, and any child or children that 
the aforesaid Elizabeth L. Holmes may hereafter have, so 
that the same shall not be liable for the debts of the said 
James I[olmes, or in any manner responsible to his creditors, 
either at law or in equity.” 

James Ilolmes died during that year, his widow, Elizabeth 
L. Holmes, and his daughter, him surviving. 

In May, 1850, the widow intermarried with the plaintiff 
Thomas 8. Evans, and having had issue of that marriage, the 
other plaintiff, Henry S. Evans, she died in 1855, leaving her 
husband, said Thomas S., and her two children, Sarah J. and 
Henry S., her surviving. Thomas S., the husband, adminis- 
tered on the estate of his deceased wife, and brought this suit 
in behalf of himself and his son Henry S., against the trustee, 
King, and danghter, Sarah J. Holmes, claiming, jure. mariti, 
his wife’s interest in the property conveyed in the deed of 
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trust, and a share for his son ILlenry, by force of the words of 
that instrument. 

The defendants, King, the trustee, and Sarah J. Holmes, 
answered, admitting the facts as above stated, but contesting 
the plaintiffs’ right to recover any thing under the deed of 


trust. 
Cause set down for hearing on the bill and answer, and 


sent to this Court. 


E. G. Haywood and Baker, for the plaintiffs. 
Troy, for detendants. 


Pearson, J. This is an executed trust, i. e., a trust of which 
the scheme has, in the outset, been completely declared, as 
distinguished from an executory trust, of which the scheme 
has been imperfectly declared in the outset, and the creator 
of the trust has merely denoted his ultimate object, imposing 


on the trustee, or on the court, the duty of effectuating it in 
the most convenient way. The terms in which an executed 
trust is declared, are interpreted by the ordinary rules of law. 
The terms in which it is declared in this deed, are, * for the 
sole support and maintenance of my wife, Elizabeth L. Holmes, 
and my daughter, Sarah J. Holmes, and any child or children 
that the aforesaid Elizabeth L. Holmes may hereafter have.” 

The question is, does the defendant Henry, a child of Eliza- 
beth L. Holmes by a second husband, take under this deed. 
He fully answers the description, and we can see no suflicient 
ground upon which to exclude him. 

It is certainly unusual for a man to. convey property, with 
an intent to provide:for a child that his wife may have by 
another husband; but he may do so if he chooses, and the 
fact, that it is unusual, will not, of itself, justify a court in 
departing from the ordinary meaning of the terms used in the 
deed. There is nothing whatever in the deed to qualify or 
explain the words “and any child or children that the afore- 
said Elizabeth L. Holmes may hereafter have.” He does not 
even say “ my wife.” In Good v. Harris, 2 Ire, Eq. Rep. 630, 
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where a trust was declared for the wife and her children, the 
Court thonght that the recital, that he was embarrassed and 
made the conveyance for the purpose of paying his debts and 
to secure a maintenance for his family, taken in connection 
with the consideration, that it was unusual and against the 
common sense of self-preservation, for an embarrassed man to 
stint his own children in order to provide for the children of 
his wife by two former husbands, justified a departure from 
the ordinary meaning of the words in which the trust was 
declared. So, that case supports the position, that where 
there is nothing in the deed to qualify or explain, the words 
must be taken in theirordinary acceptation. Weare of opin- 
ion, thatthe defendant Henry takes under the deed. 

2nd. The deed conveys slaves and other personal property, 
and also land, and there are no words of limitation. In re- 
spect to the personalty, an absolute estate vested in Elizabeth 
and Sarah Llolmes, subject to open and let in any after-born 
child, which can be done by means of a trust as well asa 
will; and as the deed gives the wife a separate estate, so as to 
exclude her husband, it follows that Sarah Ilolmes takes one 
third, the plaintiff Ilenry one third, and the plaintiff Thomas 
S. Evans the other third, jure mariti. 

In respect to the land, as the conveyance is by deed, and 
no words of inheritance are used, if it was of the legal estate, 
it is clear that only a life-estate would pass ; and we think, 
that in regard to an executed trust, the same rules of con- 
struction must apply. Adams, in his learned treatise. on 
Equity, treats the subject as settled: “ It was at one time sug- 
gested, that the language of a trust might be construed with 
greater license than that of a gift at law; but this notion is 
now at an end, and itis clear that the declaration of sn exe- 
cuted trust, will have exactly the same construction, as if it 
had been a conveyance of the legal estate :” page 41. Agui- 
tas sequitur legem, is the maxim in regard to trusts. Under 
the doctrine of uses, before the statute of 27 Hen. 8, the word 
heirs was not considered by the Chancellors, who were 
ecclesiastics, as necessary to create an estate of inheritance; 
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but after that date, the Chancellors were lawyers, and adopt- 
ed the above maxim in order to make the rules of their court 
conform to the rules of the common law, unless there was 
something to warrant a departure. In the case of deeds, 
there is nothing to dispense with the use of technical terms. 
The parties are not <nopes consiliz, which is the ground upon 
which technical terms are not required in devises, provided the 
intention to give an estate in fee is otherwise expressed. 
Elizabeth and Sarah, at the creation of the trust, took an estate 
for life as tenants in common ; upon the birth of Henry, the 
trust opened and let him in as to one-third part for life, leav- 
ing a resulting trust in the grantor, in fee ; upon his death it 
descended to the defendant Sarah as his heir-at-law; and 
upon the death of Elizabeth, Sarah became entitled to two 
thirds of the land in fee in possession, and to the reversion in 
fee of the other third, expectant upon the life estate of the 
plaintiff Henry. ; 

It is said the intention clearly was to give the same estate 
in both species of property, and as Henry takes an absolute 
estate in the personalty, it seems to be a strange result that 
he only takes a life estate in the land! That may be so, and 
the reason of the difference is, that, in respect to the personalty, 
there is nothing to defeat the intention, whereas, in respect to 
to the land, a fee simple cannot be created by deed without 
the word heir, no matter how clearly the intention may be 
expressed. 


Per Crrtam, There will be a decree declaring the 
rights of the parties according to 
this opinion. 





WILLIAM K. LANE against JANE BENNETT and others, 


Slaves were bequeathed by name to the testator’s widow, but after the testator’s 
death they were recovered from the executor by a decree of the court of 
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equity as having been mortgaged to him. It was J/eld that the legatee 
was entitled to the money paid for the redemption of the slaves, but that 
the legatee had no claim to have her legacy made good in any other way. 
Slaves directed by will to be emancipated, and which were hired out by the 
executor for the convenience of the estate, are entitled to these hires, and 

5 to the surplus of a sum of money set apart for their removal from the 


State. 

A sum of money arising from the redemption of a slave held in- mortgage, 
(which slave was directed to be freed, but was not,) does not pass into a 
fund directed to be raised by the sale of certain negroes and all the balance 
of the testator’s property ; nor does money directed to be expended in the 

removal of a slave who could not be liberated pass into such fund. 


Cause removed from the Court of Equity of Wayne county. 

Farnitold Jernigan, by will properly executed and proved, 
bequeathed as follows: “Item Ist. I give and bequeath to 
my beloved wife, Jane Jernigan, the following named negro 
slaves, together with all their increase at the time of my death, 
viz: Lynn, &c., (enumerating thirteen slaves, and amongst 
them Bill Winn, John Wiun, Simpson and. Anne.”) 

* % * * * * * 

“Ttem 3rd. It is my will and desire that my executors, 
hereinafter named, hold in trust for my danghter, Mary Anne 
Kelly, the following negro slaves, together with their increase 
at the time of my death, viz.: Edmund, &c.,” (enumerating 
eight others, and amongst them the slave “Olive;”) “ and after 
the death of my said daughter, Mary Anne Kelly, it is my 
desire that the said negro slaves, and their increase, be divided 
equally between the children of the said Mary Anne Kelly, 
to them and their heirs forever.” 

* % * * * * * 

“Ttem 5th. Itis my will and desire that my negroes, Dave, 
Tom, Morris, Lila and Mary, be liberated, and that my execu- 
tors, hereinafter named, send them to a free State, and I hereby 
set apart out of the sale of my property, hereinafter named to 
be sold, the sum of five hundred dollars, to defray the expenses 
of so removing them.” 

“Ttem 6th. It is my will and desire that the following negro 
slaves be sold by my executors, viz. : Martin, &c.,” (enumerating 
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ten,) “ with all the balance of my property not herein given 
away, and out of the procceds of such sale, they first set apart 
the five hundred dollars named in the 5th item of this will, 
and that out of the balance remaining, they pay all my just 
debts, and after that, if there be a balance remaining, my will 
and desire is that it be equally divided among my children, 
to be held on the same conditions as the specitic legacies are, 
named in this will.” 

John A. Green and William K. Lane, were named execntors 
in the said will, of whom the latter only qualified, and took 
upon himself the burden of executing the several provisions 
thereof. 

The bill is filed by the executor praying the Court to instruct 
him as to the following points upon which he thinks there are 
difficulties and doubts as to the proper construction to be put 
on the provisions above set forth. 

Previously to the filing of this bill, and before the payment 
of the legacies, a suit was brought against the executor by one 
Adam Winn, for the recovery of the slaves John Winn, Bill 
Winn, Simpson and Anne, bequeathed as above set out, to 
the widow Jane, and of Olive bequeathed to the executor in 
trust for Mrs. Kelly and her children, and of Dave directed 
to be liberated, upon the allegation that the said slaves had 
been mortgaged to plaintiff’s testator to secure the payment 
of certain sums of money loaned to the said Adam by the 
testator, and a decree was passed in the said Court of Equity 
ordering and adjudging that, upon the payment of certain sums 
therein named, which were ascertained to be the amount 
loaned, with interest thereon, the defendant should reconvey 
the slaves above mentioned to the said Adam; which sums 
were accordingly paid, and the slaves conveyed to him ac- 
cordingly. 

The executor hired out the slaves, Tom, Lila, &c., directed 
to be liberated, and has the sum thus produced in hand. 

The widow of Farnifold Jernigan, intermarried with Thomas 
Bennett, who died during the pendency of this suit, and before 
any part of her legacy had been paid by the executor. The 
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first instruction prayed by the executor is as to the legacy 
bequeathed to the widow; whether she is entitled to it, or 
whether it goes to the representative of her second husband, 
Bennett ; and is she entitled to compensation as to the slaves 
bequeathed to her, which were redeemed and thus taken from 
her? And the same question is propounded as to the slave 
bequeathed to the trustee of Mrs. Kelly, which was also 
redeemed and taken from her. Le enquires as to the proper 
disposition of the sums raised by the hires of the slaves directed 
by the testator to be liberated. 

It appeared that ofa part of the sum of five hundred dollars 
set apart for the removal of the liberated slaves, was unex- 
pended and remained in the hands of the executor after that 
trust was performed, and after deducting $100 on account of 
Dave; the executor asks the Court to instruct him as to the 
disposition of this balance. The executor states that the pro- 
portion of the five hundred dollars which would have been 
required for the removal of Dave, would have been one hun- 
dred dollars ; and he enquires as to the proper disposition of 
that sum. LHe likewise enquires what disposition he shall 
make of the money paid forthe redemption of Dave. Whether 
these two last mentioned sums fall into the residue and go to 
the persons named in the residuary clause, (the children,) or 
whether they are undisposed of, and are to be paid out ac- 
cording to the statute of distributions (under which the widow 
would be entitled to come in.) 

In behalf of Mrs. Bennett, the widow, it was contended in 
her answer that she is entitled to the full value of the slaves 
bequeathed to her, but which were lost to her by being 
redeemed ; but, if this was not allowed her, that she is entitled 
to the money paid for the redemption of these slaves. And 
the like claims were set up in behalf of Mrs. Kelly and her 
children, on account of the redemption of the slave Olive. 

The other legatees answered, but their answers do not vary 
the statement above made. 

The cause being set down for hearing on the bill and answers, 
was sent to this Court by consent. 
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Rodman, for the plaintiff. 
Dortch and Wm. A. Wright, for the defendants. 


Barite, J. The first question presented is, whether the 
testator’s widow, who is now the wife of the defendant Thos. 
Bennett, is entitled to any, and, if any, what interest in the 
legacy of the slaves bequeathed to her by the will, and which 
have been since redeemed as a mortgage by the mortgagor. 
The defendants, Bennett and wife, claim the full value of the 
slaves from the executor, but if that be not allowed, they 
claim the amount paid for their redemption. The question is 
new, and the counsel for the defendants says he has been 
unable to find any decision uponit. We think, however, that, 
upon principle, there can be no difficulty in it. Whatever 
interest the husband had in the slaves, we think passed to his 
widow under the will, and we can see no reason why she 
should get more, to the disappointment of the other legatees. 
For the same reason, the trustee of Mary A. Kelly, is entitled 
to claim, for her use, the money paid for the redemption of 
the slave given to her. The slave Dave loses, of course, his 
freedoin intended for him, and no question is made about the 
aincunt paid to redeem him. 

2. The slaves who have been emancipated under the direc- 
tions of the will, are clearly entitled, each, to his or her hire 
from the death of the testator. They had a right to their free- 
dom from that time, and are not to be prejudiced by the delay 
of the executor in effecting their emancipation. They are also 
entitled to the residue of the five hundred dollars appropriated 
by the testator for removing them ont of the State, after de- 
ducting one hundred dollars as the share intended for Dave, 
who loses his freedom because of his having been redeemed 
by the mortgagor. 

The residue of the proceeds of the slaves directed to be sold, 
is clearly a partial residue, (see MfeCorkle v. Sherrill, 6 Ire. 
Eq. 173, Pippin v. E/lison, 12 Ire. Rep. 61, Lowe v. Carter, 
2 Jones’ Eq. Rep. 377,) and does not embrace the money paid 
for the redemption of Dave, nor the one hundred dollars in- 
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tended by the testator to defray the expense of his removal 
from the State, had he been set free. The amount of these 
two sums are; therefore, undisposed of by the will, and must 
be distributed eqnally among his widow and children, who 
are his next of kin. Let a decree be drawn declaring the 
rights of the parties according to this opinion, and let an ac- 
count be taken, if the parties desire it. The costs must be 
paid out of the estate. 


Per Curiam, Deeree accordingly. 





JOHN J. WILLIAMS and others against FRED'K. K. COTTEN, Executor. 


Where specific and pecuniary legacies were given absolutely, by will, with 
executory bequests over upon specified contingencies, all that the executor 
is required to do is to deliver the property to the first taker (he giving a 
receipt). Tle has no right to exact a bond for the security of the ulterior 
claimants, but they must look to the protective aid of the court to secure 
them from loss by removal, waste or destruction, as the case may arise. 


JavsE removed from the Court.of Equity of Wake county. 

Margaret G. Cotten, died in the county of Wake, on Sth of 
December, 1855, having executed her last will and testament. 
By the will aforesaid, she bequeathed to Frederick K. Cotten 
a negro slave by the name of Prince, and to Eliza H. Thomp- 
son, & negro woman named Sabina and all her children, ex- 
cept Prince. She then bequeaths as follows : 

“Sth. All the residue of my estate, I give in the following 
manner, viz: To my son Frederick K. Cotten, one share; 
to my grand-daughter, Eliza If. Thompson, one share; to 
ny four grand-children, viz., Margaret E. Cotten, Arabella 
C. Cotten, Florida C. Cotten and John W. Cotten, one share. 
Frederick and Eliza accounting for the negroes given them 
above. 

“6th. Should Eliza Il. Thompson die without issne, that 
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is, a child or children, then, and in that case, I give all the 
property bequeathed to her above, of every description, to 
my son Frederick K. Cotten, one share or one half, and to 
Margaret E. Cotten, Arabella C. Cotten, Florida C. Cotten 
and Jolin W. Cotten, one share or the other half. 

“7th. Should one or more of the children of my son, John 
W. Cotten, viz., Margaret E. Cotten, Arabella C. Cotten, 
Florida C. Cotten and John W. Cotten, die without issue, 
then, and in that ease, all the property bequeathed to them 
above, to be divided between the survivors. Should all die 
without issue, then, and in that case, I give all the property 
bequeathed to them above, to my son Frederick K. Cotten 
and my grand-daughter E. If. Thompson.” 

The defendant, Frederick K. Cotten, was appointed execn- 
tor in the said will, and was qualified and undertook the 
discharge of that oftice. The bill alleges that a large amount 
of personalty came to the hands of the executor, and prays 
for an account and settlement among the legatees. The above 
named Eliza I. Thompson, had intermarried with the plain- 
tiff, J. J. Williams, and Margaret FE. Cotten with the plaintiff 
Joseph A. Engelhard, before the filing of the bill; Arabella 
C. Cotten, Florida C. Cotten and J. W. Cotten, are infants, 
and sue by their mother and next friend, Mrs. Laura Cotten. 

The defendant answered, admitting the facts stated in the 
bill, and professing a readiness to pay over the above lega- 
cies, under a decree of the court of equity; but he doubts 
whether it would be safe for him to pay the principal of the 
fand, which is chiefly money, to the primary legatees, or 
whether he should only pay the interest, and he asks to be 
advised by the Court, in regard to his duty in this particular. 
lle states, that for the purpose of satisfying all the legatees, 
and for the purpose of settling the estate in a safe and speedy 
manner, he invited the filing of this bill, and is willing to 
abide by such decree as the Court may make in the premises. 

The cause was set down for hearing on the bill and answer, 
and transmitted by consent. 
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Fowle, for the plaintiffs. 
Moore, for the defendant. 


Barrier, J. It is now a settled rule in this State, that if a 
mixed and indiscriminate fund of goods and other things is 
given as a residue to one for life, with a limitation over, it is 
the duty of the executor to sell the property, and pay the in- 
terest to the first taker during his life, keeping the principal 
for the remainderman; on the ground, that this is the only 
mode in which the latter can get a fair share of the testator’s 
bounty ; Smith v. Barham, 2 Dev. Eq. 420; Jones v. Sim- 
mons, 7 Ire. Eq. 178. But when it appears to be the inten- 
tion of the testator, that the legatee for life shall have the use 
of certain articles of a specified nature, then the executor has 
no right to sell them, but must deliver them to the tenant for 
life, in which case, his assent to the legacy will enure to the 
benefit of the remainderman, who may, at any time, if it 
should become necessary, take measures to prevent the re- 
moval or destruction of such parts of it as are not of a nature 
to be consumed in the use; Zayloe v. Bond, Busb. Eq. Rep. 5. 
When the property is given to the legatee absolutely, with an 
executory bequest over upon a specified contingency, the rea- 
son for delivering it to the first taker is much the stronger, 
because his interest is greater, and that of the ulterior limitee, 
is more remote and uncertain. The executor, after giving his 
assent, will have nothing more to do with the property, and 
it will be left to the person, having such executory or contin- 
gent interest, to apply to the court for its protective aid, 
whenever the property is really in danger of being removed, 
wasted or destroyed. In the case before us, to-some of the 
legatees, negroes and other articles are given specifically, 
while to others, general or pecuniary legacies only are given; 
but the executory limitations over are applied equally to 
each of the legatees, and to both species of legacies. It is 
clearly the duty of the executor to assent to the legacies of 
the slaves, and the other specified chattels, and as to them, he 
has no right to require the legatees to give bond, with segu- 
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rity, for the forthcoming of the slaves and other articles, in 
the event of the ulterior limitation taking effect. The same 
rule, we think, must apply to the money legacies; and all 
that the executor can be required to do, is to take a receipt 
from the legatees (or from their guardians, if they be minors,) 
for the articles or money delivered or paid to them, for the 
benefit of those who may, upon the happening of the contin- 
gency mentioned in the will, become entitled to it; Budlock 
v. Bullock, 2 Dev. Eq. Rep. 321. A decree may be drawn 
in accordance with the principle herein declared. 


Per Curram, Decree accordingly. 








EZEKIEL COLLETT against ALLEN M. FRAZIER, administrator. 


A plaintiff cannot be brought into this Court as a pauper, in a suit transferred 
to the Court by consent, or on affidavit. An order in the Superior Court 
authorising a party to sue in that character, extends only to the officers of 
that Court, so that such a party is liable for costs in this Court if he loses his 
suit, and may recover them if he gains it, notwithstanding such order below. 


Barney, amicus curie, moved in this cause to tax the defend- 
ant with the costs of the suit, and that the decree made in this 
cause at the last term, be amended in this particular, nune pro 
tunc. It appeared that the plaintiff had obtained an order from 
a Judge to sue in the Court of Equity of Randolph én forma 
pauperis; and that the case was removed to this Court by 
consent, and the plaintiff obtained a decree for eighty dollars 
with interest from 1841; he moved in the alternative, if the 
former motion. did not prevail, to tax the plaintiff with the 
costs of the suit. 

This motion was opposed by J. 77. Bryan for Frazier. 


Bailey, for the motion, cited Clark v. Dupree, 2 Dev. 411 ; 
Tidd’s Practice, 1 vol. 38; Beame’s Costs in Equity. 
Gorrell appeared for Collett. 
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Barrix, J.. This is a motion against the defendant for a 
decree for costs, under the following cireumstances: The plain- 
tiff was, by an order of the Court of Equity of Randolph-county, 
permitted to file his bill and prosecute in that court <x forma 
pauperts.. When the cause was ready for hearing, it was set 
down for that purpose, and, by consent of the parties, removed 
to this Court to be heard here. No order has been made in 
this Court allowing the plaintiff to prosecute his suit in it asa 
pauper, but the cause was heard at the last December Term ; 
3 Jones’ Equity Report, ante 80, and the plaintiff obtained 
a decree for the sum of eighty dollars, with interest thereon 
from the year 1841. The question is, whether he is entitled 
also to a decree for his costs in this Court. This question of 
practice has not hitherto been brought distinctly to our attention, 
but we have now given to it a due consideration, and our 
conclusion is that the plaintiff is entitled to have his motion 
granted. 

If the plaintiff had brought his case before this Court by an 
appeal in the usual manner, then the case of Clark v. Dupree, 
2 Dev. Rep. 411, would have been a direct authority in his 
favor. That was a case commenced by a warrant before a 
single justice, and taken to the County Court, where an order 
was made to allow the plaintiff to proceed as a pauper. It 
was.afterwards carried by the appeal of one of the parties 
(but which of them the report does not state,) to the Superior 
Court, where the plaintiff was nonsuited, and the judgment 
rendered against him for the costs of both the County and 
Superior Court, and from that judgment he appealed to this 
Court. Here the judgment of nonsuit was affirmed, but the 
judgment for costs was reversed, because the costs of the County 
Court were included in it. This Court then proceeded to give 
a judgment in favor of the defendant for the costs of the Superior 
Court, and in favor of the plaintiff-for the costs of this Court, 
leaving the costs of the County Court to be recovered by neither 
of the parties. 

In delivering the opinion of the court, Rurriy, J. said “ The 
judgment, however, was properly rendered for the costs of the 
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Superior Court, becanse the plaintiff had never been a pauper 
in that Court. Thegtder of the County Court can only extend 
to its own officers. They can have no control over the counsel 
and officers of another court superior to themselves, so as to 
make an order that they shall work for nothing, nor a suitor 
atter he ceases to be a suitor before them; Gibson v. McCarty, 
Cas. Temp. Hardw. 311. Suppose the plaintiff had been una- 
ble to givesecurity for his appeal to this Court, his only remedy 
would have been by certiorari granted by this Court upon our 
own terms. The Superior Court could not have sent him here 
as a pauper appellant, nor, I think, as a pauper appellee.” 

Now, if the plaintiffin a suit, either at law or in equity, (for 
in that respect there cannot be a difference in the practice of 
the courts,) cannot be brought into this Court as a pauper 
appellee, there can be no reason assigned why he should come 
here as a pauper in an equity suit removed here for hearing, 
either upon aftidavit or by consent of parties. The argument 
is unanswerable, that the court of equity of any county, which 
is inferior to this Court, cannot make an order that the counsel 
and clerk of this Court shall work for nothing. To effect that 
object there must be an order of this Court to allow the plaintiff 
to prosecute his suit here as a pauper. The motion, in behalf 
of the plaintiff, is granted. 


Per Curram, Decree accordingly. 





JOHN W. B. WATSON against GEORGE W. WATSON and others. 


A court of equity has no power to order the sale of land, for the purpose of 
convertiag it into more beneficial property, where it is limited in remainder to 
persons not in esse, 


Tue bill states that Josiah O. Watson died seized of a large 
real estate, which he devised to the plaintiff, to have and to 
held, during his life, and at his death, to such children of the 
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plaintiff as might be living at his (plaintjff’s) death, and the 
issue of sueh as might have died leavin ne; and that it is 
further provided in the will of the said testator, that if the 
plaintiff should die without leaving issue living at his death, 
the estates so given to him should be equally divided amongst 
the defendants, William H. Watson, Henry B. Watson, Geo. 
W. Watson and Orren L. Dodd. 

The bill further states, that all these defendants, except 
Orren L. Dodd, had assigned their interest in this bequest to 
him, and have released the same to him, free from all claim. 
The bill farther states, that the plaintiff has never been mar- 
ried, and is a young man. 

Ile alleges, in his bill, that there are two tracts of land, 
lying near the city of Raleigh, which are minutely described 
by the boundaries, containing in ali about 673 acres; that 
this land is sterile in quality, and could not be made remnu- 
nerative without a large outlay for manure, and that as he has 
much better land lying at a di8tance from it, itis not to his 
interest thus to improve it, or to cultivate it; and that in all 
probability, if he is obliged to keep it, it will become a waste. 
He states, as his belief, that if laid off into smaller lots, it can 
be sold to great advantage, and that the interest of himself as 
well as his children, if he should ever be blessed with any, as 
well as that of the defendant Dodd, if the contingency should 
ever happen for him to succeed to the property, will be great- 
ly promoted by a sale of the premises. Ile prays that the 
lands be sold, and reinvested, either in money, or in other 
lands, mare beneficial to himself and to. those who may sue- 
ceed him; that if the investment shall. be ordered in money 
or stocks, that the interest may be paid to him, and the prin- 
cipal kept to meet the contingencies set out in the will. 

The answer of O. L. Dodd, admits the allegations in the 
plaintiff’s bill, and concurs in the opinion, that it will be 
to the interest of the plaintiff, and all concerned, that the sale 
and investment shall be made, provided the court shall deem 
that it has power to order such sale. 
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The other three defendants admit that they have assigned 
and. released to the’plaintiff, as stated in the bill. 

Cause set down for hearing on the bill and anyway and 
sent to this Court by consent. 


Moore and Fowle, for plaintiff. 
Miller, for defendants. 


Barrier, J. In the case of Zroy v. Troy, Busb. Eq. Rep. 
85, we said, “That a court of eqnity has, in this State, the 
power to decree a sale of lands held in trust for a feme covert 
and infants, upon the petitidn of the feme and the guardian 
of the infant, we think, cannot be questioned; and in a pro- 
per ease, such a sale will be ordered, and the proceeds direct- 
ed to be laid out in the purchase of other lands, or perhaps 
vested in stocks, and settled upon the same trust. Whéther 
the power of the court extends to a case like the present, 
where the trust is for a class of persons, some of whom May, 
but have not yet come into existence, it is unnecessary for us 
to decide; for, admitting such a power, we do not think this 
a proper case for its application.” The question which we, 
in that case, were at liberty to evade, now comes before us in 
a manner which compels us to decide it; and after full con- 
sideration, aided by the arguments of able counsel, we are 
compelled to say, that we cannot find from the authority of 
an adjudicated case, or deduce from any analogy to the ad- 
mitted powers of the court of equity, that it has, or has ever 
claimed, the power which we are now called upon to exercise. 
The plaintiff is tenant for life, with a contingent remainder in 
fee to his children who may be living at his death, and to the 
issue of such children as may have died in his life-time leav- 
ing children, with an executory devise over to the defendants 
in the event of his dying without issue: The counsel for the 
plaintiff are compelled to admit that, after a diligent search, 
they cannot find a case in which a court of equity has un- 
dertaken to order the sale of land limited to persons not in 
esse. That alone affords a pretty strong argument against 
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the existence of a power in the court to do so; for there must 
have been many—very many—instances in which the tenant 
for life, or tenants in fee, with an executory devise to unborn 
children, would be much benefitted by, and would therefore 
very much desire, the exercise of such power. The difficulty 
consists in there being no persons in existence for whom the 
court can be called upon to act. It was the will of the testa- 
tor to give only a limited estate to the first taker, leaving the 
most valuable interest in the property to be enjoyed by those 
who are in posse, but not in esse. It would defeat that will, 
to some extent at least, if the real estate were converted into 
personal, and tat any court would be reluctant to attempt 
to do, unless it were entirely satisfied of its power to act. 
Even in the case of infant persons, in esse, it was gravely 
doubted, until 1827, whether the courts of equity in this State 
had the power to order the sale of their lands, even if their 
best interests required it; for the act of the Legislature, which 
expressly ‘confers the power, has the following preamble: 
““ Whereas, doubts are entertained whether it is competent for 
any judicial authority to direct sales to be made by guardians 
of the real, or personal, estates of their infant wards, except in 
the cases specitied in the acts of Assembly passed in the year 
1762, and in the year 1789; and whereas, the best interests 
of infants sometimes demand that such sales should be made 
in cases to which the enactments of those acts do not extend ; 
Be it therefore enacted,” &c., see.acts of 1827, cha. 33. It is 
unnecessary for us now to determine whether those doubts 
were well or ill founded. Their existence alone as applied to 
persons in esse, represented by guardians, whose bounden duty 
it is to take care of their interests, affords a strong, if not con- 
clusive, argument, that the courts did not. possess any power 
to order the sale of real estate limited to persons unborn, and 
not even in ventre sa mere, who cannot have a guardian, and 
who cannot, therefore, be represented before the court. We 
think the argument is rendered quite conclusive, when it ap- 
pears that no case can be shown, either in England, or in this 
State, where such a power has ever been exercised. 
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The eases in the English courts, cited by the plaintiff's 
counsel, where deerees have been made in causes concerning 
lands, in which the tenants in tail only, without the remain- 
derman, were made parties, do not apply, because the rule 
was adopted. for convenience, the remaindermen being con- 
sidered ** mere cyphers” on account of the power of the ten- 
ants in tail over the estate. | 

In the present case, the tenant for life had never been 
married, and, of conrse, had no children, which makes a dif- 
ference between it and @ case%where there are some children 
born, who may represent the class, and for whom, when their 
interest requires it, the Couft may decree a sale of their real 
estate, by virtue of the act to which we have above referred. 


Per Curiam, Decree accordingly. 
oe - © 








WILLIAM W. SPENCER, and another, Executor, against PETERS P. 
SPENCER and another. , . 


Where, on the day before an intended marriage, the wife secretly made a 
conveyance of her property to a distant relation, which was carefully con- 
cealed from the husband during his whole life, while he was permitted to 
use and treat the property as his own during that whole time, the fact that 
he had heard from rumer that his intended wife thus intended to cenvey, 
though he did not believe it, was /eld not to be a sufficient assent to the 
conveyance to prevent it from being declared void. 

For a deed made in contemplation of marriage to have the effect of barring 
the riglits of the husband, it must appear that he had knowledge of the par- 
ticular deed, and gave his assent to it. 

The principle of constructive notice is always resorted to in order to prevent 
the person having it from doing an act to the injury of another, and does not 
apply where the question is whether one was barred by his assent toa fraud 
practiced on him. 


Cause removed from the Court-of Equity of Hyde county. 
The bill was filed to set aside a conveyance of slaves made 
by the defendant, Mary Gibbs, then Mary Lfarris, upon the 
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eve of her marriage with the plaintiffs’ testator, Wilson Gibbs, 
as being in fraud of his marital rights. The bill alleges that 
the said Mary Harris, being entitled to certain slaves, te wit, 
Mary and seven others, (naming them,) a few days before the 
marriage took place, but after the marriage was agreed on 
between them, conveyed to the defendant, Peters C. Spen- 
cer, the whole of the said slaves by a bill of sale bearing 
date a few days previous to the marriage; that by the said 
bill of sale, a life estate in these slaves is reserved to her, the 
said Mary, and, after her death, the whole property is conveyed 
to the said Peters C. Spencer ; that the consideration expressed 
therein is two hundred dollars, which would have been a totally 
inadequate price for them, but that, in truth, nothing at all was 
paid by the said Spencer for the slaves ; that the existence of 
this deed was carefully concealed from the testator both before 
and after the marriage ; that it was not registered until after 
his death, which took place in 1855 ; that a probate was had 
of this deed before a Judge at a great distance from the place 
where the testator lived, and an order of registration endorsed 
on the instrument in November, 1852, but it was not put on 
the register’s book until the year 1856 ; that the testator took 
these slaves into his possession, claiming them as his property, 
and finally disposed of them by his will; that by this will he 
gave some of these slaves to his wife, the said Mary, who took 
possession of them, and has held them ever since; and, although 
several years have elapsed since his death, his widow has not 
filed any dissent from the will, but has taken other legacies 
under it. The bill states that these slaves are necessary for 
the payment of the debts of the said Wilson Gibbs, but that, 
if sold with this cloud upon the title, they will be sacrified: 

They pray that the defendant Spencer may be decreed to 
deliver up the said bill of sale or deed, in order that it may 
be cancelled, and that the said P. C. Spencer and Mary Gibbs 
be enjoined from sueing at law for the said slaves and intro- 
ducing said bill of sale as evidence. 

Mary Gibbs answered, admitting tlie execution of the deed 
for the slaves in question, at the time alleged, but she avers 
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that she did so, with the full knowledge and consent. of her 
intended husband. 

The other defendant, Peters C. Spencer, states in his answer, 
that a few days before the marriage, the plaintiffs’ testator 
applied to him, to know if it was true, that Mary Harris had 
made him a bill of sale for these slaves, to which he answer- 
ed in the affirmative, when the other said, it made no differ- 
ence. He says, that it was agreed between Mary Harris and 
himself, that he was to pay off her debts, and she would con- 
vey the slaves; that he did pay off debts to the amount of 
$200 ; but he says, this was merely incidental, for that the 
conveyance was, in fact, a gift, made in .consideration of 
friendship or kin. The reason given for proving the deed 
before Judge Battle, at Chapel Hill, was, that. the subscrib- 
ing witness was residing at that place, pursuing his studies 
there; that after it was proved, it was returned to him, and 
he laid it away with his other papers, not supposing it impor- 
tant that it should be registered immediately, and that it 
remained until his attention was called to it by the death of 
Mr. Gibbs. 

There was replication to the answers, and proofs taken, which 
are sufficiently set out in the opinion of his Honor in delivering 
the opinion of the Court. 

‘The eause was.set down for hearing on the bill, ang#>2re, 
proofs and former orders, and sent to this Court by consent. 


Donnell and Carter, for the plaintiffs. 
Rodman, for the defendants 


Barrie. J. It is now clearly settled in this State, that a 
voluntary conveyance of her property: made by a woman in 
contemplation of a marriage which afterwards takes place, is 
a fraud upon the husband, if he be not apprised of the existence 
of the deed ; Logan v. Simmons, 3 Ire. Eq. Rep. 487; Batley 
v. Tisdale, 6 Ire. Eq. 358; and Strong v. Menzies, Ibid, 544. 
In adopting this principle, we are only following the rule which 
has been laid down in- England, and sanctioned in several of 

5 








EE 














our sister States; see, among other cases, Zaylor v. Pugh, 1 
Har. 608, Ramsey v. Joyce,-2 McMul. Eq. 237, Mones v. 
Darrant, 2 Rich. Eq. 404, Zucker v. Andrews, 3 Shep. (Me.) 
Rep. 124. The counsel for the defendant admits the existence 
of the general doctrine, but denies its application to the pres- 
ent case, because, as he alleges, the husband was informed of 
the execution of the deed, and assented to it before the mar- 
riage. The question, then, is one mainly of fact, whether 
the allegation of the husband’s knowledge of, and assent to, 
the bill of sale executed by his intended wife, before the mar- 
riage, is sufficiently proved by the testimony. In the exami- 
nation of the proofs taken in the cause, we are at once struck 
by the discrepancy in the statements of the witnesses as to the 
time when the marriage between the plaintiff’s testator and 
the defendant Mary Gibbs (then Mary Harris,) took place, and 
as to the interval between the execution of the deed and that 
event; and it turns out that we get from Mary Gibbs only, 
the true time of her marriage, and from the date of the deed 
itself, the only reliable time of its execution. From these 
sources we learn that the deed was executed on the 26th day 
of March, 1851, and the marriage was consummated the next 
day, to wit, on the 27th day of the same month. The testimony 
relied upon. to show that the intended husband knew of the 
existence of the deed, and gave his assent to it before his mar- 
riage, is not at all satisfactory upon thatpoint. The defendant 
Mary Gibbs is the only person who pretends to speak with 
any precision upon the subject, and she gives us two accounts 
of it, one in her answer, and another in her deposition taken 
by the other defendant under an order of the Court. These 
accounts cannot well be reconciled with each other, and, of 
course, leave us in doubt which is the true one, if indeed either 
can be relied on as entirely accurate. 

In her answer she says that, “after the conveyance had 
been made, ard about —— days before the marriage, the said 
Wilson Gibbs, having been informed of it, asked her if it was 
true that she had made such a conveyance. She replied to 
him that it was true, and told him fully how it was. To this 
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he replied that it made no difference at all; that he had not 
desired to marry her with any view to her property ; that he 
had enough of his own, and, at his death, would provide for 
her a good home.” In her deposition, (which only, and not 
her answer, can be used by the other defendant as testimony,) 
she does not say that she told her intended husband that she 
had already executed the deed, but uses the following language: 
“Thad a conversation with Mr. Gibbs about a week before 
our marriage, relative to my conveying my negroes to Peters 
C. Spencer, (the other defendant.) He told me that he had 
heard, from Col. Benjamin Watson, that I had conveyed my 
negroes to Peters Spencer. I told him I was agoing to doo. 
He then said it made no difference with him ; to give them 
to him if I wished ; that it was not my negroes he wished 
to marry me for; that he had enough of his own, and, when 
he died, he would leave me a house and home.” The depo- 
sition of Col. Benjamin Watson is on file, and he says, on this 
subject, that “a short time before the marriage, say a week, 
a conversation took place between myself and others in the 
presence of Wilson Gibbs, when it was remarked by R. J. 
Bonner, that Mary Harris had conveyed her negroes to some 
one, and Wilson Gibbs shook his head and said, no.” 

The discrepancy between the answer and the deposition of 
Mary Gibbs (npon which the plaintiffs have a right to rely, 
for the purpose of impeaching the accuracy of her statements) 
and the improbability that Col. Watson gave the information 
to Wilson Gibbs, as to what she said the latter told her he 
did, would, of itself, incline us to doubt whether Wilson Gibbs 
ever did know of the existence of the deed. He had, no 
doubt, heard of the ramor which prevailed, that his intended 
wife was about to convey her slaves to some person before 
her marriage; but we are satisfied, from subsequent occur- 
rences, that he did not believe the report, and that he lived 
and died in ignorance that the deed in question ever had 
been executed. We are almost certain that the existence of 
the deed was carefully concealed from him during his life. It 
was executed, as we have already stated, on the 26th day of 
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March, 1851; was proved for registration before a Judge, who 
lived at a distance from the county, on the 26th day of No- 
vember, 1852; and was not registered until the 15th of Feb- 
ruary, 1556, after the death of the husband. In the mean- 
time the husband had the possession of the slaves, and: be- 
queathed a part of them to the widow, and the others to some 
of his children. It is true, that he had a right to the posses- 
sion, under the deed, on account of the life-estate reserved 
therein to his wife; but his bequest of them, in his will, can 
be accounted for upon no other supposition than that he claim- 
ed them as his own, and thought that they belonged to him 
by virtue of his intermarriage with their former owner. 
Supposing it, then, to be established that the husband had 
heard, before his marriage, that the woman whom he was 
about to marry, intended to transfer her slaves, by a deed of 
gift, to another person, and had even said that it would make 
no difference to him if she did, would those circumstances 
prevent a deed from being void, as a frand upon his niarital 
rights, if it were executed in secret, and its existence kept 
concealed from him during his life? We are clearly of opin- 
ion that an instrument, executed under such circumstances, 
cannot be supported. There must be a knowledge of, and 
assent to, the particular deed, to give it the effect of barring 
the rights of the husband. Or, in the language of Mr. Roper, 
which seems to be quoted with approbation by this Court in 
the above cited case of Zogan v. Simmons, “ Any disposition 
by the wife, made after the courtship began, without the in- 
tended husband’s knowledge and concurrence, is within the 
mischief and principle laid down by the courts.” 1 Rop. on 
Hus. and Wife, 163. And,inreason it oughtto beso. By the 
marriage, the parties acquire valuable reciprocal interests in 
each other’s property. Ifthe wife survive the husband, she 
will become entitled to dower in his lands, and a certain por- 
tion of his personal estate, of which he cannot deprive her by 
his will ; and during the coverture she has a claim for a com- 
fortable support, suitable to the amount of his property and 
her station in life. So, the husband acquires rights inher 
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property, varying in its kind and cireumstances, as whether real- 
or personal, in possession or in action. Now, until the mar- 
riage, the legal title remains in the wife, and she may dispose 
of it as she pleases. But if, after a courtship begins, the 
court of equity recognises an inchoate right in the intended 
husband at all, it follows that it cannot be disposed of by the 
intended wife without his direct knowledge and acquiescence. 
In a.case like the present, there is no place for a constructive 
notice. That is always resorted to for the purpose of preventing 
the person who has it, from doing an act to the injury of an- 
other. Here, the husband can injure-no other person. He 
has rights which the rule protects, by preventing another per 
son from injuring him. 

Upon the whole, we are decidedly of opinion, ‘that nothing 
has been shown, on the part of the defendants, to prevent the 
plaintiffs from having the relief which they seek, and they 
may have a decree accordingly. 


Pee Corus, ~ Decree accordingly. 








JAMES E. BURNS against DOUGALD CAMPBELL AND JOHN 
TAYLOR 


Where a bill was filed by the purchaser of land at a sheriff's sale, praying an 
injunction. to restrain one, who entered under the former owner, from cul- 
tivating turpentine trees, upon the allegation of irreparable mischief from 
the defendant's insolvency, and it turns out that the defendant entered by 
virtue of a lease of the trees for making turpentine, made before the sheriff's 
sale, it was Held that it would be inconsistent with the relief sought by the 
bill, to decree the appointment of a receiver of the-rent to secure its payment ~ 
to the reversioner. 


Appa. from an ee aa order of the Court of Equity of 
Rebeson county, Judge Baier presiding. 
A writ of injunction had been issued in vacation to restrain 


the defendant Taylor from working and using certain pine- 
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trees for the purpose of making turpentine on a tract of land 
which the plaintiff had purchased in August, 1856, as the 
property of the other defendant, Campbell. The.land had 
been sold by the sheriff of Robeson under judgments and exe- 
eutions against the said Campbell, and a deed had been made 
to him of the premises, of that date, (Aug. 1856.) The bill 
alleged that the plaintiff had instituted an action of ejectment 
against Campbell, in the Superior Court of Robeson, whieh 
was still pending; that the defendant Taylor had entered into 
the possession of the premises under the defendant Campbell, 
had cut and boxed a very large number of the trees for the 
purpose of obtaining turpentine from them; that he was pre- 
paring to dip and take off the same from the trees, and that 
as both Campbell and Taylor were insolvent, he would proba- 
bly lose the whole value of the commodity thus obtained by 
Taylor, and all rent for the use of the trees which might be 
received by Campbell ; that the land was not fit for any other 
profitable use except that of making turpentine; that the 
process of making this article was quite exhaustive in its tenden- 
ey, and that, from the insolvency of the said parties, the injury 
thus done to the property by destruction, would be also irre- 
parable. 

The prayer of the bill is to restrain the defendants from 
committing waste and destruction upon the premises by cutting 
and boxing trees, and from dipping and taking away the tur- 
pentine. 

The defendants answered severally, Campbell averring that 
only one third of the interest in the premises had ever belonged 
to him, and that he had sold and conveyed that interest to 
his son, John E. Campbell, for a fall and fair price, in the 
year 1853, before any judgment, execution or sale-to the 
plaintiff by the sheriff of Robeson; that the other shares in 
the land belonged to his two sisters, Catharine and Nancy ; 
that as agent and tenant of his son John E., he was residing 
on the land in question, and that as such agent, in January, 
1856, he had leased the same for three years to the defendant 
Taylor for the purpose of operating for turpentine, and that 

















Burns v. Campbell. 





his two sisters above named had also made leases for the same 
length of time for the same purpose, reserving a certain rent 
for the premises. 

Taylor, ‘in his answer, sets.up these leases, which he likewige 
asserts were made at the time they bear date, to wit, in Jann- 
ary, 1856, and says he is working at the business above de- 
scribed, in virtue thereof., He denics that he is insolvent, but 
says he is fully able to pay the rent agreed upon, or any dam- 
ages that may be arising on account of the injuries complained 
of ; and he likewise denies that any material injury can be done 
to the trees during the unexpired period of his lene, or that 
the land is unfit for cultivation. , 

On the coming in of the answers, a motion was med a 
the defendants to dissolve the injunction, which was ordered 
by the Court, and the phintiff appealed, 


Troy, for the plaintiff. 
Banks, for the defendant Taylor. 
Shepherd, for Campbell. 


Pearson, J. There is no error in the tetealenetonn order 
disposing of the injunction. The defendant Taylor had leased 
the turpentine trees upon the land, in January, 1856, for the 
term of three years.. The plaintiff did not acquire title till 
atterwards, to wit, August, 1856. Consequently, he took the 
land subject to the title of Taylor, and has no ground upon 
which he can ask this Court to restrain Taylor-from cultivating 
the trees in pursuance of the paramount. title created by the 
lease. -The plaijntiff’s remedy, if he has any, is to have a re- 
ceiver appointed to hold the rent until his title to the reversion 
can be.establised by his action at law; upon the ground, that 
the rent is incident to the reversion, and belongs to him. . This 
relief is inconsistent with the relief prayed for, 

‘We concur with his Honor that the injunction ought to 
have been dissolved upon the coming in of the answers. 


Pee Corum, . _Interlocutory decree affirmed. 

















THOMAS L. HALL, Beecutor of ALEXANDER CARTER, against SETH 
DAVIS, Administrator of JAMES P. DAVIS. 


Where an agent to collect'money, took specific chattels in payment of the 
debt, and the principal brought an action at law on the contract of agency, 
during the pendency of which more than three years elapsed; it was Held 
that he might take a nonsuit and follow the property in equity. and the 
latter suit having been brought within a year after the nonsuit, it was Held 
further, that it was the same cause of action in both courts, and that the 
‘latter suit was within the saving of the statute of limitations. 


OavseE removed from the Court of Equity of Craven county. 

James P. Davis, the defendant’s intestate, of Duplin county, 
was employed by Alexander Carter as agent, and attorney: in 
fact, to collect certain debts.due him by bonds, notes, and ac- 
counts, on divers persons, and amongst them, was a bond 
on Zachariah -Davis, jun’r., for seven hundred dollars, due 
the Ist day of June, 1845, and dated 11th April, 1844, with 
interest from the date. The most of these’ debts were col- 
leeted, but on the one last mentioned he caused a suit to be 
commenced in the County Court of Duplin, in the name of the 
plaintiff’s testator, to the use of the said James P. Davis, and 
at July Term, 1846,’of that court, he obtained a judgment for 
tlie principal money, with $47,95 interest. In the January 
following, (1847) the said James P. Davis made an adjust- 
ment, by which he received, in satisfaction of this judgment, 
five several bonds, each for a fifth of the whole, payable one, 
two, three, four and five years, after dafe, with Thomas Davis 
as surety thereupon, which made the debt perfectly good: 
The plaintiff states that he is not informed whether these lat- 
ter bonds were made payable to his testator or to the defend- 
ant’s intestate. 

Afterwards, and before the last of these bonds became run 
the said James P. Davis took from the obligors three negro 
slaves, to wit, Mary and her two children, Rachel and Rosa, 
in fuli discharge and satisfaction of these bonds, whereupon 
the.same were delivered up to them, and a conveyance 
of the slaves was made to him. The slaves remained -in 
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the possession of the said Davis from that time until his 
death in-——-. Inthe meantime, the slave Mary had four oth- 
er children, to wit, Julia, Ben, Charlotte and John. On the 
death of the said Davis, Mary and her children went into the 
hands of his administrators—the defendant and one Jarman, 
who has since died. On the 27th of Sept., 1849, the plaintiff’s 
testator brought suit against the administrators of Davis in 
the Superior Court of Craven, for the money due and owing 
from their intestate, as agent, which pended until Septem- 
ber, 1853, when the plaintiff took a norisuit; in the mean- 
time, the death of the:testator, Alexander Carter, had been 
suggested of record (at September, 1852,) and his executor, the 
present plaintiff, was made a party, and within one year-there- 
after, to wit, at March Term, 1854, the bill, in this case, was 
filed against the surviving’ administrator, praying that the. 
defendant may be declared a trustee, for the benefit of the 
plaintiff as executor of Alexander Carter as to these slaves, 
and that he may be;decreed to deliver them to the plaintiff, 
and account. 

The defendant answers, and relies upon the statute of limi- 
itations. 

The cause being-set down for hearing, was sent to this Court. 


Donnell, for the plaintiff. 
J. W. Bryan, for the defendant. 


Pearson, J. The five notes taken in satisfaction for the 
note of $700, were the property of the plaintiff’s testator. 
These notes were converted by the defendant’s intestate for the 
slaves now in controversy. . So the plaintiff has a plain equity 
to follow the fund, and have the defendant declared a trustee 
for him in respect.to the slaves. 

The defendant’s counsel could not deny this catiin, and 
was forced to rest the case: upon the statute of limitations. 
This is a constructive trust, and Equity follows the.analogy of 
the Law in respect to the bar of the statute. It is insisted that 
the writ issued in the action of assumpsit, for the amount of 
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the notes, was a demand, (which was in September, 1849,) 
and that the defendant is protected by the statute and more 
than three years’ adverse possession. A nonsuit was entered 
in the action, September, 1853, and the bill was filed, March, 
1854. The question is, did the filing of the bill within a year 
after the nonsuit, prevent the operation of the statute? Ifa 
new action had been commenced within.a year, it would not 
have been barred. “ Equity follows the Law,” and must give 
to the filing of a bill within the year, for the same cause of 
action, the like effect that a new action within the year would 
have had at law. It is said this might be so, provided the 
relief prayed for had been an account of. the money that 
ought to have been collected on the notes, but as the bill seeks 
to recover the slaves, it is not for the same cause of action. 

The defendant is put in this dilemma: The.demand made 
by the writ in 1849, either extended to the slaves as an inci- 
dent or emanation of the cause of action given by the demand, 
or it was restricted to the money. If the former, then this 
bill is for the same cause of action, and the principle applies. 
If the latter, then there has been no demand in respect to the 
slaves, and consequently there has been no adverse posses- 
sion; for it is well settled, that as between principal and 
agent, bailor and bailee, and the like, the statute does not 
commence running, and the possession is not adverse, until 
the relation ends, or there is a demand. 

We are satisfied, however, that the cause of action is the 
same. At Law, the remedy is confined to the value of the 
notes ; in Equity, it is broader, and the party is allowed to fol- 
low the fund in its converted state, as a more adequate reme- 
dy for the injury; butstill it is the same injury, or ground of com- 
plaint, or cause ofaction. Equity may give the same relief as 
is given at Law, orit may give a more adequate relief, and if 
the legal analogy is no bar to the former, as a matter of course, 
it is not a bar to the latter; for although the remedy is differ- 
ent, the injury is.the same. The plaintiff is entitled toa 
decree. 

Per Curiam, wt Decree accordingly. - 
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ROBERT CHESNUT and wife against- POLLY MEARES and others. 


A limitation of slaves or other chattels in a bequest, or a conveyance in trust, 
to a mother and her children, while she has children, will, as a general rule, 
make her and her children take as tenants in common; but if the primary 
object of the testator or grantor appear to have been to provide for the 
mother, and that object would be-defeated by such construction, then she 
shall take the whole property for life, with the remainder to her ehildren. 


CavusrE removed from the Court of Equity.of Columbus.county. 

This was a petition for-the partition of. slaves amongst the 
plaintiffs and defendants, upon the allegation, that they were 
tenants in common: The question arises on the construction 
of the following deed, made by Joab Meares, to wit: “Know 
all men by these presents, that I, Joab Meares, of the State 
of North Carolina, and county of Columbus, for and in con- 
sideration of the sum of five dollars to me in hand paid, the 
receipt whereof I do. hereby acknowledge, before the enseal- 
ing and delivery of these presents, the payment being made 
by Philip Coleman, trustee of my wife Polly Meares, and for 
the further consideration of love and affection for my said 
wife Polly, as well as for her better maintenance and support, 
have bargained and sold and delivered unto.the said Philip 
Coleman, in trust for my. said wife Polly, the following ne- 
groes, viz: Mourning, a negro woman, and her children, 
namely, Arthur, Reddick, Stephen, Amy, a negro woman, and 
her child Willis; and I, the said.Joab Meares, by virtue of 
these premises and for the purposes before expressed, do bar- 
gain, sell, and deliver the said negroes, unto the said Philip 
Coleman, intrusted as aforesaid, and do hereby agree for my- 
self, my heirs and assigns, subject to the annexed provi:o, to 
warrant and forever defend the said slaves unto the said Philip 
Coleman and his heirs forever, for the said Polly Meares and 
and her children which she has, or may have, by me, the said 
Joab Meares ; the conveyance and warranty as aforesaid, sub- 
ject to the. following restrictions: that the said trustee, nor | 
none who succeeds him, ever dispossess my said wife Polly 
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and my children which I have, or may have, by -her, of the 
said property, and shall suffer her to enjoy, together with the 
children, the benefit, use und profits of the said negroes for- 
ever. In witness whereof I have hereunto set my hand and 
seal, this 10th day of February, 1819.” 

The slaves conveyed in this deed and their increase, amount- 
ing:in all to the number of fifteen, are still held by the de- 
fendant Polly Meares. The bill is filed by Robert Chesnut’ 
and his wife Elizabeth, who is one of the children of the said 
Joab, by his wife Polly, against Mrs. Meares and the rest of 
the children, alleging the death of Joab Meares, and that they 
are all tenants in common of these slaves, and praying for a 
division, and for an account of hires and profits. 

The defendants, in their answer, say that they are advised, 
according to a proper construction of the deed above recited, 
that Polly Meares is entitled to an estate for life in the slaves 
in question, and that the plaintiff Elizabeth, and the other 
children of Joab Meares, are entitled as tenants in common 
to the reversion of these slaves after the death of the. said 
Polly, and that they now have.no right to a division. 

The cause was set down for hearing upon the bill and an- 
swer, and sent to this Court by consent. 


Troy, for the plaintiffs. 
Strange and Shepherd, for the defendants. 


Barrie, J. The right of the petitioners to a partition of 
the slaves in question, depends upon the construction of the 
instrument executed on 10th of February, 1819, by Joab 
Meares to Philip Coleman, as trustee for his wife and children. 
The instrument is not very formal in its structure, nor alto- 
gether technical in its language, yet, we think, there is, not 
mach difficulty in ascertaining its true intent and meaning. 
The primary object of the grantor was to provide for his wife. 
The love and affection which he bore to her, and the desire 
to provide-the better for her support and maintenance, are 
recited as the consideration for the conveyance, and accord- 
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ingly the trust is first declared ‘cnd then repeated for her 
alone. The children are not mentioned at-all until the clause 
of warranty is reached, and then for the first time ‘a proviso 
is inserted, by which the trust is said to be for the wife and 
children which she then had or might thereafter have by the 
grantor; and’ then another clause is added, by: whieh: the 
trustee is prohibited from ever taking the slaves from the ‘Poe 
session of the wife and children. 

If this limitation had been contained in a will, we think 
there could be no doubt it would be construed: to give the 
wife an estate for life in the slaves, with a remainder’ to all 
her children as a-class. See Crawford v. Trotter; 4 Madd. 
362; Morse v. Morse, 2 Simons, 485. ‘It would embrace‘all 
which were born to her during the life of the husband, or 
within a competent time after her death. The strongly ex- 
pressed object of the testator to provide asupport and mainten- 
ance for her, would make it an exception to the general rule, 
and would thus prevent a construction; which, by making the 
children tenants in common with her; would enable them, 
when they came of age, to demand a partition, and thus leave 
their mother destitute in her old age. For the general rule, 
seé Moore v. Leach, 5 Jones’ Rep. 88. A like construction, 
for the same reason, isinadmissible in the case now before us, 
which is the limitation of a trust. .The analogy between an 
execntory bequest, and the limitation of a trast, has been long 
and well established, and we must apply the same rule of 
construction to the latter, which it would be our duty’ to Go 
to the former. 

The consequence is, that the petitioners having only an 
estate in remainder as tenants in common with their children, 
have no right to demand a partition with the tenant for life, 
and their petition, for that purpose, must be dismissed with 
costs. 


Per Curiam, — Petition dismissed. 
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FREDERICK BECTON and others against JOHN E. BECTON and othere. 


As a general rule, infant plaintiffsare as much bound by a decree as persons 
of full age; but they are not so bound in a proceeding by an official plaintiff, 
though they are styled relators, without the intervention of a prochein amy. 

In a bill filed by the Attorney General, or a solicitor, against a defaulting 
guardian, under the act of 1844, ch. 41, the wards are not required to be 
made parties, and such a proceeding is not made by the law conclusive 
upon their rights. 

OausE removed from the Court of Equity of Jones county. 
Frederick Isler Becton, by his last will and testament, (made 

in 1843,) devised and bequeathed, after several other bequests, 

as follows: . 

“Ttem. I give to my beloved wife, Eliza A. G. Becton, 
during her life, all the rest of my estate of every description, 
including all my lands and negroes not given to my son Wil- 
liam; all my stock of-every kind; household and kitchen fur- 
niture ; money, notes, bonds and other choses in action ;.in 
short, all my property of every kind, subject to the limitations 
and conditions hereinafter mentioned, to wit: that my said 
wife shall advance, upon the marriage or arrival at age of my 
two grand-children, daughters of my daughter Julia Becton, 
one eighth part of all my negro slaves, which I give to them 
and their heirs, and shall advance in like manner to all my 
other children, the issue of my marriage with her, as they shall 
arrive at lawful age, each, one eighth of said slaves, whieh I 
give to them, their heirs and assigns forever, and shall also 
advance to my children, the issue of my marriage with her, 
one seventh of all the other property, given to her-for lite, 
whieh I give to them, their heirs, &c., they leaving to my said 
wife one eighth of my slaves after the other shares are all ad- 
vanced, and one seventh of all the other property except the 
land, which, after her death, I give to my six children, the 
issue of my marriage with her, and to the survivor or survi- 
vors of them; and in case of her surviving the time of the 
arrival at twenty-one years, or marriage, of all my children, 
the eighth of the slaves remaining, and the seventh of the 
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other: property left, I give to my. said .wife absolutely, her 
heirs, &c.,” and appointed the defendant William B. Beeton 
the executor, who qualified and undertook the discharge of 
the office. Frederick Becton, jr., Richard D. Becton, James 
J. Becton, Susan G. Becton, Nancy R. Becton and Jacob G. 
Bectun, are the children of. the testator by his wife, Eliza A. 
G. Becton, and are, except Jacob, the plaintiffs in this suit. 
Besides the above, the said testator left two children, Wm. B. 
Becton and Elizabeth Heath, and two grand-children, Sarah 
Loftin and Julia Becton, the issue of a deceased daughter, 
Julia, him surviving, who were by a former marriage. These 
latter, with the husband of Elizabeth Heath, Amos Heath, and 
Elijah Loftin, husband of Sarah Loftin, and Jacob’G. Becton, 
of the latter marriage, are made defendants. John E. Becton. 
became the guardian of Frederick Becton, jr., Richard D. 
Beeton, James Becton, Susan G. Becton, Nancy R. Becton, 
and the defendant, Jacob G. Becton, and gave bond, with Wm. 
B. Becton and Simon.S. Becton his sureties, and as such 
guardian and sureties, they are also made parties. defendant. 

Eliza A. G. Becton, the widow, intermarried with one John 
E. Becton, and died sometime in the year 1850. The said 
second husband is also made a party defendant. The property 
bequeathed above, willed to Mrs. E. A. G.. Becton, went into 
her possession, and the amount given for her own use for life, 
was in her possession at. the date.of her death. The suit is 
brought against the executor and the guardian and his sureties, 
for an account and settlement of the several amounts that have 
come into their hands, or which ought to have come into their 
hands, for the use and benefit of the plaiutiffs, and as a part 
of the estate of Frederick I. Becton, sr., they claim a distribu- 
tive share of the legacies given to Eliza A. G. Becton; that 
the contingency upon which she- was to take this property, 
absolutely, never having occurred, she had only a lifé es- 
tate in it, and that there was an intestacy as to it after the 
falling in of her life estate. —— 

By way of anticipation, the plaintiffs set forth the proceed- 
ings of the Court of Equity of Jones county, under a bill filed 
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against John E. Becton, the guardian of plaintiffs, and his 
sureties, by George 8S. Stephenson, solicitor, under the aet of 
1844, wherein there was a reference to a commissioner, and a 
decree professing to ascertain the amount for which they 
were liable to the plaintiffs, and protesting that they are 
not concluded by ‘the decree in that case; for that, although 
mentioned as relators in the case, being infants, they could 
not be such, and that thus being unrepresented, their interests 
were not duly asserted and considered, and that the said de- 
eree is for far too small an amount; that, in truth, the act 
never intended that the wards whose rights were involved, 
should be made parties, or that they should be estopped by 
the decree in such a case. 

They further state, by way of anticipation, that a petition 
was filed in the Court of Equity of Jones county, by Jacob 
G. Becton, and in the name of the plaintiffs, alleging that 
they were tenants in common of thirty-two slaves under the 
will aforesaid, and praying that-a partition of: these slaves 
might be made between them, which was ordered and made 
accordingly ; but they say there: was error in the decree, and 
that the rights of the parties were not properly set forth and 
declared ; for that, the said Jacob G.Becton was only. enti- 
tled to a share of the unwilled property with the children of 
F. J. Becton of both marriages, whereas the decree gives him 
much more than that proportion, to wit, one seventh part. 
They insist that they ought not to be.estopped by that decree, 
for that they were infants, and their interest not sufticiently 
attended to. The children and grand-children of the first 
marriage, also say they ought not to be bound by this decree 
for partition, as they were not made parties thereto. 

The answer of the executor, Wm. B. Becton, and the guar- 
dian and his sureties, insist upon the decree made in behalf 
of the plaintiffs, notwithstanding the protestations.and mat- 
ters in law alleged by the plaintiffs; and the said Jacob G. 
Becton insists upon the decree for the division of the slaves 
as final and conclusive on the plaintiffs, in respect to their 
rights to the slaves assigned to him, notwithstanding the mat- 
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ters alleged in bar therete. The cause.was set down. for hear- 
ing onthe bill, answers and exhibits, and sent to this. Court 
by consent. _ | 


d. W. Bryan, for plaintiffs... - phew tated 
Hubbard, for defendants. writ 
Bartiz, J. We have no doubt.that, upon a fair constraction 

of the will of Frederick I. Becton, the elder, he died intestate 

as to the share of his negroes and other property which he 
limited, npon a-certain contingency, to his widow-absolutely. 

She died before.the happening of the contingency, and there 

is no ulterior disposition of such share in that.event. The 

consequence is, that one eighth part of his slaves and one 
seventh part of all the other property given to the widow,.fer 
life, belong to his next of kin, who are his children, now living, 
and the two daughters of his deceased danghter, Julia, all, of 
whom are. parties, either plaintiffs or defendants, to this suit. 

The defencant. John E. Becton, who was formerly >the 
guardian of the plaintiffs, and such of the other defendants as 
were his sureties, insist in their answer, as a bar to the aecount 
which the plaintiffs now seek, ona decree which was rendered 
against them by the court of equity for Jones county_ina suit 
instituted under the authority. of the act of 1844, ch. 41, .by 

George-S. Stephenson, the Solicitor for the. cirenit in one. of 

the counties of which the guardian was appointed... We.cannot 

concede to the decree the conclusivetorce contended for. by 
the defendants. It is true, as a general rule, that infant 
plaintiffs are as much bound. by a decree as persous of full 
age ; and neither they, nor their representatives, are allowed to 
open the proceedings.unless. npon new matter, or on the ground 
of gross laches, or of fraud.and collusion,. See MePherson-on 

Iutants, 386, (41 Law Lib. 248,)-which cites Gregory. v. Moles- 

worth, 3 Atk. 626; Lord Brook v. Lord, Hertford, 2 Peere. 

Will. 519; Sheffield v. Duchess of Buckinghamshire, Atk. 631, 

In these cases the infants-are parties to the suit, and must have 

vext friends.te..take care of their interest. Thie act of 1844, 

6 
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does not require the infants to be made parties to the suit, 
which may be filed.on their behalf by the Attorney General, 
or Solicitors in their respective circuits. In the present case, 
-indeed, the Solicitor, in the bill which he filed for them, styles 
them relators, which, however, we think, was entirely unne- 
cessary, if not improper. The relators, in a suit upon an offi- 
cial bond. made payable to the State, are the real plaintiffs ; 
and that infants cannot be without a prochein ami. See Me- 
Laughlin v. Neill, 3 Ire. Rep. 394; Sanders v. Bean, Busb. 
Rep. 318. The infants cannot be bound, then, as parties 
plaintiff, in a suit by the Attorney General, or a Solictor, and 
the act. does not expressly, or by any necessary implication, 
give it a conclusive effect. If it have such effect, it must be 
by the force of the general rule, and that does not apply. to 
the case for the reason above given, that the infants are not 
properly parties to the proceedings. The act intended, by 
ordering such a suit against a defanlting guardian, to have 
the interests of the infants attended to, whenever there was 
reason to fear, from the misconduct of the guardian, that there 
was danger of loss to them. The object of the act will be 
fully accomplished by having the guardian removed, his ac- 
counts settled, and’a suitable person appointed to receive and 
manage. the estate of the wards, under the direction of the 
court. It could not have been expected that the officer, having 
many other important public duties to perform, could attend 
properly to the taking of the accounts between the guardian 
and his wards, and hence the act was silent as to the conclu- 
siveness of the decree. The infants may still, by their next 
friend, or after they come .. age, call upon the guardian for 
a full account, and the former decree will be allowed no other 
effect than a prima facie presumption that the account and 
report, upon which it was made, were correct. If it were al- 
lowed a greater effect, the proceeding by the Attorney Gen- 
eral or Solicitor would, in many cases, be prejudicial to infants, 
and it would have been better to have left them to the reme- 
dies which they had before the act was passed. 
The defendant Jacob G. Becton objects to another partition 
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of the slaves, upon the ground that the plaintiffs are estopped 
from demanding it, by a decree of the court of equity for Jones 
county, upon a petition filed by them and him, for a partition 
of the same slaves. The reply to that is, that the defendants 
William B. Becton and-Elijah Loften, and his wife Sarah, 
have an interest in one eighth part of the slaves which the 
testator gave to his wife for life, and left the remainder undis- 
posed of, and that, in the settlement of the whole estate, there 
must be a new division so as to give to these defendants their 
respective shares. In miaking the said divisions, the former 
partition must stand so far as it may do so consistently ' there- 
with. 

A decree may be drawn declaring the rights of the parties 
according to this opinion. There must be a reference for tak- 
ing the necessary accounts, and a commissioner must be ap- 
pointed to make another partition of the slaves upon ‘the prin- 
ciple above stated, and the cause will be retained for farther 
directions upon the coming in of the report. 


Per Curiam, Decree accordingly. 


4 








JEHU B. LAMBERT against JOHN HOBSON and others. 


Where an executor made a deed in pursuance of a bond for title executed by 
his testator, with a covenant of warranty, on which he was sued and sub- 
jected to the payment of damages, he has a right to be substituted to the 
rights of the obligee, and be reimbursed out of the estate. 

Where there was a bill filed and a decree for the settlement of an estate, and 
the executor failed to have himself protected in the decree against a suit 
for damages, in which he was primarily liable, but for which the estate 
would be liable to him, he cannot, without some explanation of, or excuse 
for, his apparent laches, maintain a bill for reigabursement against the lega- 
-tees to whom he has paid their legacies, 


Cause removed from the Oourt of Equity ef Randolph county. 
The plaintiff is one of the administrators with the will an- 
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nexed of John Lambert, sen’r. The testator, claiming to be 
the owner of a tract of 230 acres of land, in Chatham county, 
sold the same to one John J. Burke, for about $200, and-made 
a bond conditioned to make title for the same whenever 'the 
purchase-money was paid. Burke paid part of the purchase- 
money, and then assigned his rights, under this bond, to John 
Headen. Upon the death of the testator, Headen paid to the 
plaintiff and his co-administrator, John Lambert, the remainder 
of the purchase-money, and they made a deed for the land, 
with a general warranty, which bound them individually. It 
turned out that John Lambert, sen’r., the testator, had no title 
to the land thus contracted by him to: be sold, but the land 
belonged to one Joab Lambert, who brought an action of 
ejectment for the same and recovered possession from Headen. 
The latter then sued the plaintiff-and John Lambert on their 
warranty, and recovered about six hundred dollars. The 
plaintiff alleges that he paid the whole of this sum out of his 
own means, his co-warrantor having become insolvent and 
left the State. The plaintiff insists, in his bill, that having 
exonerated his father’s estate by making good these damages, 
he is entitled to be subrogated to Headen’s rights under the 
bond, and to be paid back the same ont of that estate. He 
says, however, that having paid over all assets in his hands 
to the several defendants, who were legatees under tlie will, 
he has no means wherewith to indemnify himself by retain- 
ing, and prays the Court to decree a reimbursement of, the 
amount thus paid by him, from the defendants who have 
received the estate. 

It appears from the answers of the defendants, and from the 
exhibits filed by them, that a bill was filed against the plain- 
tiff and his co-administrator in the court of equity of Ran- 
dolph county, by most of the present defendants, seeking 
a'settlement of the estate of the testator in their hands; that 
the same was transferred to the Supreme Court and an ac- 
count ordered, which was taken by the clerk of this Court 
and confirmed ; that‘a decree passed in. pursuance of the 
same, and under this decree the payments of their legacies 
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were made to such of the defendants as were made parties 
plaintiff. They aver and show that the suit, for a breach of 
warranty, was pending at the time the decree was rendered 
in the Supreme Court. They plead and claim the protection’ 
of that decree against further molestation on this account. 

After the decree in the Supreme Court, several. other of 
these defendants, who were parties defendant in the case 
above-mentioned, and who, on fhat account as they say, could 
net get a decree for their portions, filed a petition in- the 
county court of Randolph, for their shares of the said estate 
under the will, and in that suit the plaintiff having brought 
in this claim for reimbursement, the same was allowed in the 
decree therein made, and the proportionate amount was de- 
ducted from the shares of each of the petitioners, and ordered 
to be paid into the clerk’s office of Randolph_county, for the 
benefit of the plaintiff, which-was done. This decree is also 
pleaded as a bar for such-of the defendants as were parties 1 to 
this latter proceeding. 


J. H. Bryan, for plaintiff. 
Gorrell and W. J. Long, for defendants. 


Pearson, J. The testator by himself and administrators 
with the will annexed, received the price of the land. He 
was under obligation by force of his bond to make title; this 
was discharged by the act of the administrators with-the will 
annexed, by reason whereof they became individually liable, 
and the plaintiff has been compelled, in consequence of the 
assertion .of superior title, to pay a large sum. As his act 
exonerated the estate of the testator, he had an equity under 
the doctrine of substitution, to stand in the place of Burke 
and Headen the assignee, in respect to the amount they were 
entitled to under the bond, and to be reimbursed that sum 
out of the estate of the testator. 

The only question is, whether the plaintiff is not too late in 
seeking relief. In respect to such of the legatees as have 
paid into the office of the county court of Chatham their rela- 
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‘tive parts, the plaintiff is not entitled: to relief under the bill 


now filed, for there is nothing to prevent him from applying 
for and receiving the fund which has been retained for his 
use. In respect to the other legatees, the plaintiff had an oppor- 
tunity, and ought to have availed himself of it, when the bill 
was pending for the settlement of the estate, and before a 
final decree was entered in this Court, under which these leg- 
atees recovered from him their respective shares, to have 
brought forward this claim and had it passed on and provided 
for in the decree. It is too late, after a final settlement of the 
estate under the decree of the court, and after he has, in pur- 
suance of that decree, paid over their shares, for him to file 
another original bill for the purpose of recovering back by the 
decree in this case, a part of what he has paid by-a decree in 
that case. There must be an end of litigation. 

The bill is singularly defective in respect to dates ;.enongh, 
however, appears from the pleadings and exhibits to show, 
that while the bill for a settlement of the estate was pending, 
Joab Lambert instituted an. action of ejectment for the land, 
and the plaintiff was thereby-notified of his danger, and was 
called upon to provide against it. He failed to do so, and 
there is no allegation to account for, or excuse, his neglect and 
laches. 

Per Curia, Bill dismissed. ° 








MARTIN STEEL against JUDITH E. BLACK. 


The fact that the bargainor, in an absolute deed, remained in possession of 
the land conveyed, for more than a year after the sale, using it as his own, 
is dehors the declarations of the defendant, and is inconsistent with the idea 
of a purchase ; and if in addition, it be proved that the seller was hard 
pressed for money, that the money advanced was not more than.half the 
value of the premises, and that the defendant agreed to execute a bond to 
regonvey, and refused to do it, a sufficient case is made out to entitle the 
plaintiff to a reconveyance on the payment of the sum advanced, with 
interest. ° f ‘ : \ ” 
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Cause removed from the Court of Equity of Cabarrus county. 

The plaintiff, being hard-pressed for money, and his’ land 
being levied upon and advertised for sale, conveyed to tlie 
defendant, then a married woman, a,tract of land, worth two 
hundred dollars; and got her to pay off the executions that 
were then againsthim. These amounted to about $100. The 
plaintiff remained in possession of the land fora while after 
the execition of the deed, and then rented it out for a year at 
thirty dollars; which was paid to him»with the knowledge of 
the defendant and with her assent. The plaintiff alleges, in 
his bill, that the land in question was advertised to be soldat 
Concord, on the week of Cabarrus county court, October term, 
1854, and that the defendant meeting him at that place, prof- 
fered to advance him money to pay off the executions, and to 
take a deed for the land as security for the repayment of the 
money advanced ; and as she was then a married woman, she 
proposed that her husband, in a few weeks thereafier, should 
execute a bond to reeonvey the land omthe repayment of the 
money with interest ; that he agreed to the terms proposed, 
and accordingly made an absolute deed for the premises ; 
that at the same time it was agreed between them, if he was 
unable to redeem the land, she was to advance a further sum, 
go as to make the whole sum three hundred dollars, which 
was the estimated value of the land; that in about three weeks 
afterwards he called on her to have the bond to reconvey ex- 
ecuted, when she expressed a willingness-to do so, but said it 
was not conveniént to do the writing at that time, and it was 
further agreed that it should be done in a short time thereaf- 
ter; that in about three weeks more he tendered her the sum 
advanced for him, which she refused, insisting that the — 
chase was an absolute one. 

Samuel N. Black, the husband of the defendant, died i in 
the year ——, having made and published a will; in which 
he devised the land in question to the defendant, and ap- 
pointed her his sole executrix, and she therefore brought an 
action of ejectment against the terre-tenant, who had been put 
into possession by the plaintiff, which was still pending when 
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the bill was filed. The bill is filed against the defendant in 
her individual capacity and as exeeutrix of her husband, and 
prays for a reconveyance of the: land upon the repayment of 
the money advanced, with interest, and that, for that purpose, 
an account may be taken to ascertain the amount. 

The defendant denies, in her answer, that she made any 
such agreement to reconvey the premises on.the repayment 
of-the money as is alleged. She says that the plaintiff, meet- 
ing with her at Concord, on the day on which his land was 
to be sold, proposed the terms which he now insists on hav- 
ing been agreed on between them, but that she refused them, 
and would only agree to make the necessary advance of cash, 
on condition that the land was sold to her absolutely for the 
amount he required to pay off the executions ; that the plain- 
tiff finding that she would not loan the money upon the secu- 
rity.offered, to avoid the exposure of a public sale, agreed to 
sell the land-to her for the amount required to satisfy the ex- 
ecutions, which she admits was only about: half its value. 
She utterly denies the agreement to have a bond executed by 
her husband, but says she gratuitously told the plaintiff, after 
the deed was made, that she would let him have the land 
back if he would pay ‘her the money advanced, with-interest. 
She admits that she assented to the rent’s' being paid to the 
plaintiff for the year after the deed was made, but slie says 
this was done entirely out of favor to the plaintiff, because he 
was in needy. circumstanees and she had got the land cheap. 

There were replication and proofs, and the cause being set 
for hearing, was sent to this Court by consent. © 


Boyden and Long, for plaintiff. 
Wilson, for defendant. 


Pearson, J.. The pleadings and proofs satisfy us of these 
facts: the plaintiff was pressed for money ; his land had been 
levied on and was advertised by the sheriff for sale ; the eon- 
sideration paid for the land did not exceed one half of its 
value, as admitted by the defendant, or one third according 
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to the proof; the plaintiff retained possession for more than 
a year—receipt of the rent being a possession on his part; 
the defendant admitted that she had-agreed to execute a bond 
to reconyey if the money was repaid. So, undue advantage 
was taken of the necessitous condition of the plaintiff to get 
his property at much less than it would have sold for under 
execution. There was fraud in agreeing to execute a-bond 
to reconvey and afterwards refusing to doso. The possession 
of the plaintiff was inconsistent with an absolute sale, and is a 
fact dehors the declarations of the defendant. 

The circumstance that the defendant was a feme covert, and 
therefore her agreement to execute the bond was void, will 
not avail her as a defense. Notwithstanding her coverture, 
she was capable of accepting the deed so as to acquire title, 
and the agreement as to the bond: is relied on, not for the 
purpose of enforcing it, but.for the purpose of showing fraud 
and undue advantage on her part; im regard to which itis 
pregnant proof. ; 

The pretext set up by the answer, that the plaintiff was 
willing to sell his land absolutely, at half price, to avoid the 
exposure of'a public sale, after it had been levied-on and ad- 
vertised, is too flimsy-to be entitled to notice. 

The plaintiff has established every particular. necessary to 
bring his case within the principle upon which this Court will 
declare a deed, absolute on its face, to be a security for money. 

The plaintiff is entjtled toa decree for redemption, upon pay- 
ment of the money advanced and interest; as to which, there 
will be a reference. . - 


Pex Curiam, , Decree accordingly. 
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THOMAS R. MILLER against CHARLES MOORE and JAMES W. 
PATTON and THE DAVIDSON RIVER MANUFACTURING CO. 
A corporation held a tract of land under a bond for title when the purchase- 

money should be paid. This equity, it was agreed by the corporation, should 
be mortgaged in -behalf of certain individual members who were about to 
incur personal liabilities for the company, and such agreement was entered 
in the minutes of the company, and afterwards a deed of trust made in 
conformity therewith. It was /eld that these members, having acted on 
the faith of the resolution, were entitled to the security, and that it was 
of a nature to be upheld in’ equity; also that the deed of trust was but a 
a confirmation of the agreement, and had relation to the resolution. 
Held also that this equity over-reached a lein acquired by a judgment cred- 
itor, who filed a bill to subject it; he having notice of the prior equity. 
Cause removed from the Court of Equity of Henderson county. 
Thomas R. Miller, Thomas T. Patton, Wm. Patton, Ephraim 
Clayton and Javan Trammell ; Samuel Hefner, Reuben Clay- 
ton, James Judge, James W. Patton and Charles Moore, on the 
23rd of July, 1842, formed a copartnership for the manufactur- 
ing of iron. The capital-of the said company was to be $5000, 
to be made up by shares of $100. The plaintiff, Miller, sub- 
scribed three shares, James W. Patton seven shares, Moore 
five shares, and the other persons nained above subscribed the 
remainder in proportions agreed on by them. Subsequently, 
the capital was increased, and Miller subscribed two additional 
shares, James Patton and Moore subscribed five shares in 
addition. The defendants Patton and Mpore were the owners 
in fee of 117 acres of land lying on Davidson’s river, which 
is particularly described in the bill, and the plaintiff, Miller, 
claimed, by purchase at execution sale, 1,500 acres, adjoining 
thereto, which. is also described in the bill, and on the 30th 
of that month, July, 1842, they contracted to sell these tracts 
to the company at the price of $3000, on a credit of one and 
two years, in equal instalments, with interest from the time 
of the sale till the same was paid; and executed their cove- 
nant, in which they obliged themselves to convey the 117 acres 
first above mentioned, in fee, with warranty of title, and release 
all plaintiff Miller’s title and interest in the residue. The 
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plaintiff alleges that it was agreed between the three that, out 
of the purchase-money, Patton and Moore were to. receive 
enough to pay a debt due from plaintiff’s father to one Mur- 
phy, for which they were sureties, but not to go beyond $2300, 
and the remainder was to go to the plaintiff for his claim in 
the land. 
It appears from the pleadings, fhat whenever instalments 
were called for by the company, the assessments on the said 
Patton, Moore and plaintiff, were not to be required in cash, 
but were to be regarded as paid at the time they were made 
payable, and the amount deducted from the purchase-money 
due for the said land. Instalments were called for, but the 
company needing money very much, the plaintiff and de- 
tendants Moore and Patton . waived their rights under the 
original agreement, and paid 30 per cent. in cash. The re- 
mainder of their stock was paid for by deducting the same 
from the money due them for the land. In January,.1847, 
the company was incorporated by an act of the General As- 
sembly, under the name and style of the. Davidson River 

Manufactu Company, which charter was accepted by the 
company then existing, on the 30th of March, 1847, and the 
corporation duly organized by the appointment of officers and 
enactment of by-laws. The incorporated company succeeded 
to the rights of the former company, and became responsible 
for its debts, and, amongst these debts, the sums due to the 
plaintiff and defendants Moore and Patton. It is further al- 
leged that, besides the 70 per cent. deducted for. their stock 
subscription, neither the plaintiff nor the defendants .Moore 
and Patton, has received any part of this debt, and that the 
balance due after such deduction, is $1850, which the said 
incorporated company justly owes them. 

_ At Spring Term, 1850, of Henderson Superior Court, the 
plaintiff, Miller, recovered judgment against the company for 
the sum of $432,55-100, with interest. Ile took out execu- 
tion upon the same, and had it levied on all the property of 
the said corporation Jiable to execution, which was sold and 
bid off by the plaintiff, and the sum thus realised was at first 
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applied to the satisfaction of the exeeution, and he alleged 
that there was yet remaining unpaid of this judgment about 
$200; that the lands held by the said company were improv- 
ed in value, and that they are now sufficiently valuable to pay 
the whole of the plaintiff’s judgment for the purchase-money 
due him. The prayer of the bill is for an account of the affairs. 
and dealings of the Davidson River Manufacturing Gompany, 
the amount due to the plaintiff and the defendants Moore and 
Patton, and the proportion due to each, and for a settlement 
of the remainder due him out of the land held by the said 
company under the title bond made by the plaintiff and de- 
fendants. 

The answer of the defendants Moore and Patton states that 
they had become liable, as sureties of John Miller, the father 
of the plaintiff, and that, to save themselves from loss, they 
bought his land (the said 117 acres;) at public sale, and that 
the plaintiff had purchased the adjoining land (the 1500 acres) 
at execution sale, and it was agreed between the three that 
the land thus held by them should be convey the com- 
pany at the price of $3000; but they deny tha®the division 
was to be made as claimed by him, but that the defendants 
Moore and Patton were first to receive the amount of their 
liability for John Miller, which, it was thought, would not 
amount to more than $2500, and the plaintiff was to receive 
what he had_ paid on his bid for the other land, which, with 
interest, it was thought, would amount tg.less than $100, and 
the remainder was to be divided into three equal parts, each 
one to take a third. 

They state that the plaintiff had been employed as agent 
and manager of the concern, and that, having managed it very 
badly and got itin debt, he brought suit for his salary and 
recovered the judgment mentioned in his bill; that he had 
the effects of the company levied on, and sold all he could 
have levied on at an undervalue, and bid it in himself. This was 
between the obtaining the judgment in his favor, (Spring Term, 
1850,) and filing his bill, (Fall Term, 1850.) It is further al- 
leged by them, that, in order to-extricate the company from its 
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difficulties, it was agreed, in 1849, to borrow money from the 
bank at Asheville, and, as the bank refused to-take the note 
of the corporation, a note was made in the name of Ephraim 
Clayton as principal, and the defendants Moore and Patton 
as sureties; and, at a general meeting of the stockholders, at 
Asheville, in September, 1849, it was resolved that all the pro- 
perty and effects of the company should stand pledged to 
secure the payment of the said debt, and save- harmless, the 
said Clayton, Patton and Moore. There being some infor- 
mality in the wording of this.resolution, it was again brought 
before the body of stockholders in April, 1851, and modified 
so as to express its true purpose, which was to the effect as 
stated ; at both which meetings the plaintiff was present and 
concurred in the measure. In pursuance of this resolution, a 
mortgage, or deed of trust, was drawn up embracing these 
purposes, and was duly registered. As one of the means’ for 
extricating the corporation from its difficulties, it was deter- 
mined to purchase the ore-bank on which they had to rely for 
their suppliggpf material, and $600 of the money thus raised, 
was appropriated to this purpose. Of the property whieh the 
plaintiff had levied on and sold, this ore-bank tract of land 
was the principal ; this he bid off for $200 

The cause was set down for hearing on the bill; answers 
and exhibits, and sent to this Court. At August term of the 
court at Morganton, a decree. was passed by consent, author- 
ising the sale of the,lands held by the company, by a commis- 
sioner of this Court; also it was referred to Mr. Dodge, the 
clerk at Morganton, “to ascertain and report how uiuch is 
due from the defendant, the Davidson River Mannfacturing 
Company, to the plaintiff, and to the defendants Charles 
Moore and James W. Patton, for the residue of the purchase- 
money for the said lands, and what proportion is due to each 
of them ; what amount of the plaintiff’s judgment against the 
Davidson River Manufacturing Company, referred to in the 
pleadings, remains unsatisfied,—distinguishing between the 
judgment for costs, principal and interest ; and whether there 
existed any mortgage lien or other:valid ineumbrance, on the 
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equitable title of the said Davidson River Manufacturing 
Company to the lands in the pleadings mentioned, or any part 
of them, in favor of any other person or persons, before the 
lien of the plaintiff attached by the commencement of this 
suit, and if so, the nature and extent of such lien or incum- 
brance, and the person or persons in whose favor it existed ; 
and it is further ordered, that all the matters be held over for 
further consideration of the Court.” ; 

“ And it is further ordered, adjudged and decreed, by con- 
sent of parties, that in the account, complainant’s judgment 
shall not be credited with the amount of his bid for the lands 
of the defendant, but the sale shall be regarded as set aside, 
and the said lands shall be sold together with the other pro- 
perty hereinbefore referred to.” ° 

In obedience to this order, Mr. Commissioner Dodge report- 
ed, among other matters, that the deed in trust to Williams, 
to indemnify Clayton, Patton and Moore, gave them a lien, 
which overreached that created by the commencement of this 
suit. Plaintiff excepted to this part of the repo 

The report, in making up the balances, treats tlfé agreement 
to set aside the sale of the ore-tract as entire, whereas the 
plaintiff contends that the lien which was obtained by the 
levy of the execution, should have been reserved to him, and 
thus given him a preference as to that land. This is. the 
ground of the second exception of the plaintiff. The cause 
was argued upon the exceptions at Morganton, at August 
term, 1857, by Bazter, for the plaintiff, and V. W. Woodjin, 
for the defendants, and removed to this Court for a second 
argument; but no counsel appearing for either party, the 
Court proceeded to consider the case. 


Pearson, J. The first exception is overruled. The cor- 
poration succeeded to the rights of the company in respect to 
the land mentioned in the pleadings—that is, an equity to 
have the legal title upon payment of the balance of the par- 
chase-money. This equity, the corporation agreed should be 
mortgaged, or conveyed in trust as a security for the liabili- 
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ties incurred by Ephraim Clayton for its benefit; and Clay- 
ton acted upon the faith of this agreement. This was in 1849. 
Upon the maxim, equity considers that as done which ought 
to have been done, Clayton was entitled to this security at 
the date of the agreement, which over-reaches the lien of the 
plaintiff in respect to his judgment debt, which attached by 
the filing of the bill. The objection that the maxim cannot 
apply to an agreement to execute a mortgage or deed of trust, 
because such instruments are of no force or effect until regis- 
tered, is met by the fact, that a mortgage or deed of trust con- 
veying a chose in action, or an equity which is not subject to 
execution at law, does not come within the operation of the 
statutes in regard to registration. This is settled in. Walston 
v. Braswell, 1 Jones’ Eq. 137. So, the deed of trust after- 
wards executed may be viewed, simply, in the light of a deed, 
in confirmation of the prior agreement, which, being in writing, 
signed by the party, or authorised agent, was sufficient to bind 
the corporation ; of this, the plaintiff had full notice, and of 
course, he is bound thereby. 

The second exception is also over-ruled. When the plain- 
tiff agreed to releasé or waive his right in respect to the ore- 
bank, in order to make the property sell to advantage, he did 
not reserve any right which he had acquired by force of the levy 
of his execution ; the levy or lien thereby was consequently 
waived.- We are also of opinion, that the plaintiff had com- 
pensation for this waiver by being allowed the excess of the . 
balance of the purchase-money, over and beyond the sum of 
$2500, in opposition to the answer, in which it is averred 
that such excess was by.agreement to be divided between him 
and the defendants Moore and Patton. 


Per Curiam, Decree accordingly. 
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MARY E. JOHNSON, Brecutric of HEZEKIAH JOHNSON, against 
JAMES F. JOHNSON and others. 


Where a testator ordered his estate to be divided between his wife and cer- 
tain children, she to have a part for life; and, at her death, there was to be 
an equal division of the part held by her, amongst the samé children, it was 

' Held that one of the children, who had not received his share in the first 
division, had a right to have it made good to him in the second division. 


Cacse removed from the Court of Equity of Yadkin county. 

James Johnson died in the year 1841, having made and 
published his last will and testament, in which he appointed 
his son, James F: Johnson, his executor, who qualitied and 
undertook the administration of the trust confided tohim. In 
this will, are contained the following clauses : 

“Ttem. I lend unto my beloved wife, Cassandra Johnson, 
the one-third part of the whole of my estate, real and person- 
al; the real estate to be laid off by metes and bounds, so as to 
include the dwelling-house in which I now live, and all the 
necessary out-houses, for and-during her natural life. * * * 

“Item. To my son Ilezekiah Johnson, if he returns.from 
Texas within the space of seven years from the date of my 
decease, I give and bequeath one equal share of my estate 
with the rest of my children; but if he does not return with- 
in the time specified, then, and in that case, I give and be- 
queath to his children the one-half as much as is hereinafter 
bequeathed to any one of my other children.” * * * 

“Further. It is my will that all the balance of my estate 
be equally divided, share and share alike, between the fol- 
lowing of my children, namely, Harriet Tomlinson, Mary 
Bryson, Matilda Churchill, Julia Harbin, Curtis Johnson, 
James F. Johnson and William Johnson. To those of the 
aforesaid children, or any of them, to whom I may have for- 
merly loaned any negro or negroes, the said negro or negroes 
are to be valued at whatever they may have been worth at the 
time the said children received them, and the amount of the said 
valuation, when ascertained, is to be taken out of said child or 




















children’s individual share. . : And farther; it ts.my will ancde- 
sire; that.at the death of my beloved wife, Cassandra;, the,pro- 
perty I have loaned’ her,-shall be equally divided, share and 
share alike, between my children aforesaid; namely, H 

Tomlinson, Mary - Bryson, -Matilda. Churchill, Julia Harbin, 
Curtis Johnson, James F..J olson, and: William Johnson.’ 

Inorder to make convenient division of the remainder of 
the. estate according .to the will,- the exécutor, advertised 
aud: sold the whole- thereof. At this sale it was understeed - 
that each-of the legatees should-bid for his-or.her shave of the 
estate, as nearly as it could:be estimated, and:that the amount 
ot his or her lega¢y was’to .be deducted ont of the purchases 
thus made. Cassandra Johnson pureliased propertyat-this 
sale to the amount-of $3,540,835, for which. she ones haere 
cutor a-receipt in full for her ‘share. 

The. testator;-in his lite-time, had. advanced mer ly to.cadlh 
of his children, except the plaintiff’s testator, and-she insisted 
that, according to the terms of the will, they. were ca a 
aceonit with his estate for these advancements, na . 

The several legacies, mentioned-in this will, with.the pnteb: 
tion-of-the _plaintitt’ 8 testator, received the fall legacy, to whieh 
éach was entitled, and the widow, Mrs. Cassaridra Johnson, 
received property to the amount-of $3,540; ‘fer which: om 
gave the executor a receipt in full for her-share.: 

The plaintiff alleges, that er testatorreeeived only $400. 
ina note on Ross McClelland; and aroad-wagon, worth $100, © 
althongh he returned from, Texas, to the: county of Surry,yin - 
less than two years after his father’ 8 death. -The widow had 
assigned to her for lite, among other: chattels, as evideneed 
by her receipt, a number. of - slaves, ‘who have ‘increased. and 
amount, now, to the. number of eleven. - The. widow died” 
shortly. before the filing of the bill, and the. defendant Law: 
rence became _ her. administrator. , He had, purchased. the 
shares of Wm. Johnson and. ‘Thomas Harbin. and’. wie deen 
said slaves. - te 

The plaintiff insists, ‘that. paras will of the father, she ie 
entitled, -as‘her husband’s exeeator, , tovone-eighth ofsbe. whole 
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estate, reckoning as part of it the advancements made in the 
testator’s life-time ; and she further insists, that she is entitled 
to have such eighth part made good to the estate of her tes- 
tator, out of that part of it, which was lately in the hands of 
Mrs. Johuson, and which is now held by her administrator. 
She prays for an account, and for general relief. 


Winston and Miller, for plaintiff. 
Boyden, for defendants. 


Battie, J. We think that the obvious construction of the 
will of James Johnson, is that upon the return of his son 
Hezekiah from Texas within the time specified, he was to have 
an equal share, with the children named, in what the testator 
calls the balance of his estate. That balance incladed as well 
what was given to the children after the death of the testator’s 
widow, as what was given to them immediately, and there is 
nothing in the will to show that it was intended to be restrict- 
ed to the latter. As the plaintiff alleges that her testator, the 
said Hezekiah, has not received any part of the share to which 
he was entitled, the question arises whether she, as his repre- 
sentative, ean claim to have it allotted out of the shares which 
were given to the widow for life, and which have come into 
the possession of the children by her death. We cannot per- 
eeive any just ground upon which such claim can be resisted. 
The testator’s children, among whom the balance of his estate 
was to be divided, are all before the Court, and a part of the 
common fund is still undivided; and it is but an ordinary ap- 
plication ef the principle, that equality is equity, that a party 
who has heretofore had nothing, shall now have a full share 
of the whole assigned to him in the present division. In this 
division, those who claim by assignment the interests of some 
of the legatees, can take only so much as their respective as- 
signors would have been entitled to. 

There must be an account taken of the testator’s estate, and 
of what each of the children, including the plaintiff’s testator 
has received, and also an account of the slaves aud other ef- 
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fects, which were given to the widow for life, and which, upon 
her death, remain still to be divided according to the testa- 
tor’s will. The commissioner appointed to take the account, 
will also enquire and report what assignments of the interest 
of any of the legatees have been made, and to whom, and the 
cause will be retained for further directions upon the coming 
in of the report. 


Per Curiam, Decree accordingly. 








JOHN N. HANFF against THOMAS S. MOWARD and others. 


Where real property was bought for the purpose of being used. by a company 
formed for the purpose of carrying on a mechanical trade, and was so used, 
and had been so used, by several companies before this, and was necessary 
to the carrying on of such business, and was mentioned in the several deeds 
to the several partners as a part of the effects of the partnership, it was 
Held that there was a trust of such real property, by operation of law, for 
the partnership as tenants in common, though it had not been declared in 
writing. 

A trust by operation of law, is not within the scope of the statute of frauds. 
(Hargrave v. King, 5 Ire. Eq. 430; Cloninger v. Summit, 2 Jones’ Eq. 
513, cited and approved.) 


CavsE removed from the Court of Equity of Craven county. 
This was.a bill filed for the sale of a lot of land, to which 
the plaintiff claimed to be a tenant in common with the de- 
fendants, alleging that an actual partition could not be made 
without great injury and loss to the several claimants. 

On the —— day of December, 1841, Malachi B. Robinson 
executed a deed to Wm. P. Robinson and Joseph J. Robinson, 
reciting that, by articles between Malachi Robinson and John 
Node, dec’d., they had entered into copartnership in the ship- 
carpenter’s business, under the name and style of Noe & 
Robinson, and held the following property as effects of the 
firm, “a certain lot of ground lying in the town of Newbern, 
with the railways and other improvements thereon, and various 
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implements and articles for the better success and promotion 
of the brsiness of their said copartnership, all of which was 
held by them as copartners;” that the said copartnership 
had been dissolved by the death of Noe, and the said 
M. B. Robinson, as surviving partner, conveyed the whole 
of the said property to William P. Robinson and Joseph 
J. Robinson. On the same day, for a valuable consideration, 
they sold and conveyed back to the defendant Malachi B. 
Robinson, one undivided half of the lot and its appurtenances. 
The recital in the deed sets forth that the said Malachi, William 
and Joseph, had associated themselves together under the 
name and style of Robinson & Brothers, for the purpose of 
carrying on the ship-carpenter’s business. For the considera- 
tion of three thousand dollars they conveyed to the said Mal- 
achi, each one half of his interest, to wit, one fourth of the 
land, “with the wharf buildings, railway, falls and fixtures, 
incidental and appertaining to said railway, together with one 
half of all their right, title, claim and interest in and to the 
timber, tools, saws, iron-canoe, horse, cart and harness, bel- 
lows and anvil, and other articles bonght by them at the sale 
of the effects of the late firm of Noe & Robinson.” This deed 
also sets forth the- proportions in which each of the partners 
was to be interested in the profits and liabilities of the firm. On 
the 6th of April, 1843, Malachi B. Robinson, with the consent 
of the other partners, sold his interest (one half) in the land, 
fixtures, tools, &c., to Thomas S. Howard, who thenceforward 
became a partner in the same business with the said William 
P. and Joseph J. Robinson. This sale having been made on 
a credit, the said Malachi took a mortgage on the share so 
conveyed to Howard, which was still unsatisfied at the com- 
mencement of thissuit. Joseph J. Robinson, with the consent 
of his associates, Howard and Wm. P. Robinson, on the 8rd 
of February, 1845, sold and conveyed his share of the lot, 
railway fixtures, tools, &e:, to James Pittman, who thence- 
forward became a partner with Howard and Wm. P. Robinson, 
and the business was carried on, on the premises with the rail- 
way &c., in the name and style of Robinson, Pittman & Co. 
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During the time of this latter copartnership, a house was built 
on the said lot as a residence for.Pittman and his family, 
which was paid for out of the common funds of the company, 
which he oceupied until his death, which occurred in the year 
, and was still occupied by his widow at the beginning 
of this suit. Another house on the premises, which Howard 
oceupied as a residence, was extensivély repaired, also at the 
expense of the company. The firm, last formed, was carried 
on for several years with the same means, but it became em- 
barrassed in its affairs, and at the time of filing this bill, there 
were outstanding debts against it to a considerable amount 
beyond its means. On the 10th of February, 1849, James 
Pittman made a mortgage deed to Alexander Miller, to secure 
the payment of certain debts therein specitied, due by Pittman 
to-one Mitchell and others, for which Miller was his surety. 
This deed purports to convey the lot, “ marine railway, build- 
ings, improvements, and every part of the gear, tools, and ap- 
purtenances therewnto belonging.” Miller filed a bill in the 
court of equity against the heirs and personal representatives 
of Pittman, and obtained a decree of foreclosure, under which 
the interest of the said Pittman in the land in question, was 
sold at public auction’and purchased by the plaintiff. The 
suit is brought to have the share thus purchased realised by 
a saie, and for partition of the money. It was insisted by the 
detendants that the said lot, with the buildings and fixtures, 
was brought into the business capital of the firm, and, as sueh, 
was not liable to the private debts of the partners, either by 
way of mortgage or by execution, but was, iu the first instance, 
liable to the debts of the copartnership; that the only interest 
which the mortgagee obtained by the deed of 1849, was to 
have the surplus coming to Pittman, after the debts of the firm 
were paid. ‘The plaintiff, on the other hand, contended that 
the Jand was conveyed to Pittman individually, and as the 
association was formed by parol agreement, the land never 
vested in the company ; that the statute of frauds prevented 
the land from so vesting. 











IN THE SUPREME COURT. 





Hanff v. Howard. 





The cause was set down for hearing on the bill, answer and 
exhibits, and sent to this Court. 


J. H. Bryan, for the plaintiff. 
Donnell and J. W. Bryan, for the defendants. 


Pearson, J. If a partner executes a mortgage of the whole 
or_any portion of the partnership effects,.as a security to an 
individual creditor, the mortgagee takes, subject to the equity 
of the other members of the firm, to have the effects first ap- 
plied to the discharge of the partnership debts, and acquires 
only the interest of the mortgagor ; i. e., his share of the sur- 
plus, if any, after the liabilities and debts of the firm are paid 
and the business is wound up. This is a well-settled prinei- 
ple and is applied not only to mortgages, but to sales under 
execution in favor of a private creditor of one member of the 
firm. 

This doctrine was properly conceded in the argument, but 
it was insisted, for the plaintiff, that the land, together with 
the marine rail-road, buildings and other fixtures, did not eon- 
stitute a part of the partnership effects; for that it was not 
embraced in the original copartnership; and in the second 
place, if it was, as the agreement was not in writing, it is void 
in respect to the land by the statute of frauds. We are satis- 
fied, that although the legal title to the land remained in the 
respective members of the firm as tenants in common, yet the 
use of it did constitute a part of the partnership effects. We 
are led to this conclusion by many circumstances and consid- 
erations: The deed of William and Joseph Robinson to Malachi 
Robinson, December, 1841, recited: ** Whereas, Malachi, Wil- 
liam and Joseph Robinson, have agreed to associate them- 
selves together as copartners, under the name of Robinson and, 
Brothers, for the purpose of carrying on the ship-carpenter’s 
business, and have further agreed to become interested in the 
property hereinafter mentioned, in the proportion of one half 
by Malachi, and one half by William and Joseph, for the 
purpose of carrying on. the said business.” The deed, then, 
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conveys to Malachi all right and interest in one half of the 
land, marine railway, buildings and other fixtures, and timber 
on hand, tools, saws, bellows and anvil, and other articles, 
bonght at the sale of the effects of the late firm of Noe and 
Robinson. A deed of the same date, executed by Malachi 
Robinson to William and Joseph Robinson, recites, that by 
articles of agreement between Malachi Robinson and John 
Noe, deceased, they had entered into copartnership in the 
ship-carpenter’s business, under the name of. Noe and Robin- 
son, and held the following property, as effects of the firm, 
setting out the land, railway, &c., the same as the other deed. 
In April, 1843, Malachi Robinson, by deed, conveys to Tho- 
mas Howard, all his undivided half or right, title and claim 
in the land and railway, &c., tools, &c., describing the same 
property, and the business was then carried on by Howard 
and William and Joseph Robinson, as copartners, using and 
treating the land, tools, &c., as effects of the firm. In Feb- 
ruary, 1845, Joseph Robinson, by deed, conveys to James 
Pittman, all his undivided one-fourth part or right, title and 
claim in the land, railway &c., tools &c., describing the same 
property, and the business was then carried on by Howard 
and William Robinson and James Pittman, as copartners, 
using and treating the land, tools &c., as effects of the firm. 

So, this land has been used for many years as partnership 
property ; first by the firm of Noe & Robinson; then by Ro- 
binson and Brothers; then by Howard and the two Robin- 
sons, and then by Howard, Robinson & Pittman; and al- 
though these several firms were unconnected, and one was 
followed in succession by another, still the same land, tools 
&c., constituted the effects of the respective firms, and the 
land was identified and became just as much a part of the 
effects of the firm as the “ bellows and anvil,” or other imple- 
ments. The land was necessary for the purposes of the firm ; 
in fact, the business could not be-carried on without it. The 
land was not only used and treated by Howard, Robinson 
and Pittman, as a part of the effects of the firm in the usual 
way, but a house was built on i¢ for Pittman to live in; How- 
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ard’s house, on it, was repaired at a large expense, and a shed 
and other buildings were erected, all of which was done and 
paid for by the firm. The deed of mortgage by Pittman to 
Miller, February, 1849, conveys all of Pittman’s “ undivided 
one fourth share, interest, estate and elaim in the land, togeth- 
er with the marine railway, buildings, improvements, and 
every part of the gear, tools and appurtenances thereunto be- 
longing.” So that the deed, under which the plaintiff claims, 
connects the land and tools, and treats them alike as effects 
of the firm. 

The question is, does the statute of frands make void this 
copartnership agreement.in respect to the land? We find 
it settled by authority, that it does not; and we fully concur 
in the reasoning on which that conclusion is based ; Dale v. 
Hamilton, 5 Uare’s Rep. 369, and the cases there cited, where 
the subject is fully diseussed. Adams’ Eq. 56; “If land is 
acquired as the substratum of a partnership, or is brought into 
and used by the partnership, for partnership- purposes, there 
will be a trust by operation of law, tor the partnership as tenants 
in common, although a trust may not have been declared in 
writing, and the ownership may not be apparently in all the 
members of the firm, or if in ail, may apparently be in them as 
joint-tenants.” J/argrave v. King, 5 Ire. Eq. 430; Clonin- 
yer v. Summit, 2 Jones’ Eq. 513, are cases where the agree- 
ment, in respect to land, was held not to be within the opera- 
tion of the statute, upon the same principle of enforcing the 
execution of a trust. 

In our case, the legal ownership was in Lloward, Robinson 
and Pittman, as tenants in common, but a trust was implied 
by operation of law, because it was a partnership transaction. 
The land was necessary for the purposes of the association, 
and was brouglit in and used for partnership purposes, and a 
trust, by operation of law, is not within the operation of the 
statute. 


Per Curiam, Bill dismissed. 
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DAVID WILLIAMSON AND AMELIA his wife, against TENRY B 
WILLIAMS, J. B. CASHION and another. 


A court will not entertain the question of “nullity of marriage on account of 
imbecility,” incidentally, but will stay proceedings in the suit in which such 
issue is made, that it may be determined by a direct sentence in either a 
superior court of law or a court of equity. 


Cause removed from the Court of Equity of Mecklenburg 
county. 

The bill was filed by the. plaintiffs, as husband and wife, 
against the wife’s guardian, for an account and settlement of 
his trust. By way of anticipation, it was alleged, that the 
form of a marriage had passed between the feme plaintiff and 
one Cashion, who is still living, and that the defendant made 
that ‘as an excuse for not settling with the plaintiff; but that 
this was not a bar to their right of recovery, for that at the 
time of this pretended marriage, she was little over thirteen 
years old; was very weak of intellect, and was brought. to 
submit to this pretended ceremony by fraud and artifice, ac- 
companied, in some degree, with actual force, but that-she 
did not understand the nature of the transaction in which she 
was involved; that she did not give her consent to a.mar- 
riage, and never afterwards consummated such a marriage by 
Cohabitation with said Cashion; that she remained in ‘the 
house of the said Cashion, closely watched by his near rela 
tions, residing with him, for about six months, when aceiden- 
tally meeting with her mother, she was rescued from ‘this 
state of duress by her, assisted by her slaves; that she never 
saw orspoke to the said Cashion afterwards; that he shortly after 
this ran away from this country and went to parts unknown to 
her; that this took place in 1846, more than nine years be- 
fore the filing of this bill, and that the said Cashion, except 
one visit to her mother’s house, a few days afier her rescue, 
when she refused to see him, has made no assertion of marital 
rights or authority. The plaintiffs state that, not deeming 
such an iniquitous transaction a marriage, after arriving at 
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matnre years and a better state of mind, she entered into a 
marriage with the plaintiff Williamson, and as such. husband 
and wife, this suit is brought for the recovery of her estate, 
which consists of land and slaves and money, and the profits 
arising from these for several years past. 

The defendant Williams, the guardian, avers the validity 
of the former marriage, and alleges it in bar of the plaintiffs’ 
right to recover in this action. 

A judgment pro confesso was entered as to the defendant 
Cashion. Replication, commissions and proofs, and the canse 
being set for hearing, was sent to this Court, where the case 
was contested upon the question of the validity of the former 
marriage. 


Osborne and Jones, for plaintiffs. 
Wilson, for defendants. 


Pearson, J. This is an ordinary bill-by a ward against a 
guardian for an account and settlement of her estate. By way 
of anticipating the defense, the plaintiffs charge that the de- 
fendant refuses to account, pretending that, prior to the inter- 
marriage of the feme plaintiff with the other plaintiff, she was 
married to one Cashion, who is still living; but they aver 
that, although there was a marriage de facto between the said 
Cashion and the feme plaintiff, yet such marriage was null 
and of no force or effect, for that, at the time of its celebration, 
she was of a weak and imbecile mind, and did not consent 
to the marriage, but was by fraud and duress procured to 
enter into it against her will, and that as soon as she was freed 
therefrom, she separated from him and refused to recognise 
the relation of man and wife in respect to him. 

The answer relics upon the marriage of the feme plaintiff 
with Cashion as a defense, and the validity of that marriage 
is thus incidentally put in issue. 

The plaintiffs’ counsel cited several authorities in support of 
the position that where “ nullity” of marriage is incidentally 
pat in issue, in any proceeding, before any tribunal, such 
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tribunal has power. to decide the question as necessarily 
involved in the exercise of its appropriate jurisdiction... With- 
out entering upon this subject, it is suflicient to say, in the 
language of the court, in Johnson v. Kincade, 2 Ire. Eq. 474, 
“It is convenient and fit in respect to the decent order of 
society, the condition of the .parties and succession of estates, 
that the validity-of such a marriage should be directly the 
subject of judicial sentence.” And as the Legislature has 
conferred sole, original jurisdiction in all applications for di- 
voree, upon the superior courts of law and courts of equity, 
(Rev. Code, ch. 39, sec. 1,).and pointed out the mode of pro- 
ceeding, and the rules and regulations to be-observed (sec. 5) 
and required that the material facts charged in the petition 
or libel shall be submitted to a jury, upon whose verdict, and 
not otherwise, the court shall decree, (sec. 6.) and authorised 
a decree from the bonds of matrimony, or that the marriage 
73 null and void, and, after a sentence nullifying or dissolving 
the marriage, all and every, the duties, &c., in virtue of such 
marriage, shall cease and determine, with a proviso as to the 
legitimacy of the children, (sec. 11,) we do not feel at liberty 
to decide a question of such grave importance, as a thing 
collateral or incidental to an ordinary Lill for an account, 
where the. trial will be made, without the intervention of, a 
jury, upon depositions which are usually taken in a defective 
and unsatisfactory manner; /isher v. Carroll, 1 Jones’ Rep. 
27. 

That the jurisdiction of the Superior Courts of Law and 
Courts of Equity, under the statute, extends to a case of 
“nullity of marriage, is settled; Johnson v. Aincade, supra ; 
Crump v. Morgan, 3 Ire. Eq. 913; and the propriety: of re- 
quiring that fact to be established by the judgment or sentence 
of a tribunal having sole original jurisdiction, is too manifest 
to require any further observation. 

The cause will be retained “for farther directions,” to the 
end, that the plaintiff, if so advised, may institute proceedings 
in the proper court to obtain a decree of nullity of marriage,, 
after which they will be at liberty to move in this cause, and 
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in the meantime to take any order that may be necessary. to 
secure the fund. 


Per Coriam, Decree accordingly. 





JOSEPH POTTS and others against JOUN BLACKWELL and others. 


Where one of two partners, by a mortgage deed, conveys to the other, part- 
nership effects, to secure debts alleged to be due from the one to the other, 
which deed and effects are assigned to bona fide creditors of the mortgagee, 
to secure debts due from him to such ereditors, such conveyance was J//eld 
to be valid against creditors of the firm, who had acquired no lien. 

Avtrustee or mortgagee is a purchaser for a valuable consideration, within the 
provisions of 13th and 27th Eliz., but it seems he takes subject to any equity 
that attached to the. property in the hands of the debtor, from which he 
cannot be discharged by the want of notice. 

Plaintiffs in a court of equity_are only bound to show that they have reduced 
their debts to judgments, when they sue as creditors, to obtain an equita- 
ble fi.. fa. where property cannot be reached by a fi. fu. at law, or where 
they sue to have the rights of their debtor declared and incumbrances 
removed, so as to make the property bring a fair price. 


Cause removed from the Court of Equity of Beanfort county. 

Benjamin I, Hanks, being largely indebted to several per- 
sous, on the 17th of\September, 1856, executed a deed of trust 
to the plaintiffs, Potts, Myers and Donnell, to secure the pay- 
ment of these liabilities, conveying to them several parcels 
and lots of land in, and near, the town of Washington, in this 
State, on which were erected valuable steam saw-mills, dis- 
tilleries and planing machines; also the machinery and im- 
plements pertaining to these mills, &e.; also a steam-boat, 
called the Astoria or Post-Boy. Which deed of trust was re- 
gistered on 18th of September, 1856. 

B. F. Ilanks had carried on the business of sawing and 
planing lumber at these several mills, and shipping and sell- 
ing the same, and of distilling, in his own name, from the 
year 1844, up to the 23rd of August, 1856, but was, in fact, in 
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secret copartnership in that business with the defendant John 
Blackwell, who resided in the town of Newbern. The busi- 
ness had been unprofitable for several of the latter years of the 
copartnership, and when the partnership was dissolved on 23rd 
of August, 1856, it was largely insolvent, as was each of the 
partners, Hanks and John Blackwell. 

On the said 23rd of August, 1856, a written contract of dis- 
solution was entered into, and as a part thereof, Hanks exe- 
cuted to John Blackwell, five notes of four thousand dollars, 
each payable in one, two, three, four and five years, bearing 
interest from that date, and at the same time executed a mort- 
gage deed, conveying the same property that was after- 
wards conveyed in trust to the plaintiffs (which is above 
described,) to the said John Blackwell, to secure the payment 
of the same. The consideration of these notes, as stated by 
both the partners, was, that Hanks had used, on his private 
account, funds of the firm, to the amount of twenty thousand 
dollars, and these ‘notes were given as an equivalent to the 
other partner. . The mortgage deed. to Blackwell was, regis- 
tered on the same day with the deed of trust made to>the 
plaintiffs, but a short ‘time before it. ‘ 

At the time of this transaction, John Blackwell was indebt- 
ed to his brothers, Robert M. Blackwell, Josiah Blackwell 
and James M. Blackwell, who all lived in New York, in sev- 
eral sums to each, amounting in the aggregate, including in- 
terest, to twenty thousand dollars; and on the same day on 
which the mortgage was executed, to wit, on 23rd August, 
1856, it was formally assigned to them. 

The plaintiffs allege, in their bill, that, in fact, John Black- 
well had no such debt against Hanks, as that stated by thei 
as the consideration of the notes and mortgage; that a true 
state of the dealings showed him to be indebted to the firm ; 
that both partners well knew of the insolvency of the firm, 
and that in contemplation of an early disruption of the busi- 
ness, these notes and the mortgage were fabricated fraudulently 
to transfer these effects beyond the reach of their creditors. 

The prayer of the bill is, that the mortgage may be declared 
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fraudulent, and that the assignees, Robert M., Josiah and 
James M. Blackwell, may be compelled to release their es- 
tates to the plaintiffs, Potts, Myers and Donnell, for the ben- 
efit of the creditors provided for in the deed of trust made to 
them. 

All the defendants answered. Robert M., Josiah and 
James M. Blackwell, state fully the origin and nature of the 
several debts to them, and aver that they were bona fide and 
justly due them ; they deny that they had any reason to be- 
lieve, or did believe, that the firm of Hanks and Blackwell 
was verging on insolvency, when the notes and mortgage deed 
were mado and assigned to them; that so far from that, they 
were informed, and believed, that Ilanks, after the dissolution, 
was abundantly good forall his debts. Hanks and John Black- 
well deny the material allegations in the bill, and aver that 
the transaction of the notes and mortgage was fair and honest. 

There were proofs taken on both sides, and the cause was 
set down for hearing on the bill, answers, exhibits and proofs, 
and sent to this Court by consent. 


Rodman, for plaintiffs. 
Fowle and Rodman, for defendants. 


The argument of Mr. Fowle was as follows: 

1st. There was no fraud in the conveyance from Ilanks to 
John Blackwell. But, if there was, the plaintiffs are not 
entitled to recover; for 

3. They must claim either as purchasers or creditors, under 
27 or 13 of Eliz. ; Rev. Code, ch. 50, sees. 1, 2. 

1. Are they purchasers, under 27 Eliz.? We think they 
are; Roberts on l'raud. Conveyances, 373; Chapman v. Emery, 
Cowp. 279; 5 Ire. 91; 1 Ire. 149; 3 Dev. 105. 

Being purchasers they might have taken the land as against 
John Blackwell, but not the steam-boat, which is personalty, 
since the 27 Eliz. applies only to realty ; Grimsley v. Hooker, 
8 Jones’ Eq. 7; Green v. Kornegay, 4 Jones, 69. 

The objection that the deed to John Blackwell was not 
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recorded in the custom-house, according to the act of Congress, 
will not avail the plaintiffs, because Congress only has power 
to regulate commerce with foreign nations and among the 
several States, and with the Indian tribes ;” Constitution of 
United States, Art. 1, sec. 8, clause 3. 

In our ease, the steam-boat. plies between Washington and 
Beaufort, and never leaves the territorial limits of North 
Carolina. But Robert, Josiah and James Blackwell are pur- 
chasers (i. e. if a mortgagee is a purchaser) from John Black- 
well for a valuable consideration, and without notice, for the 
deed to the plaintiff had not been executed at the time of the 
conveyance to them. They, therefore, take discharged of the 
plaintiff’s claim ; Rev..Code, chapter 50, sec. 4. Ifa mort- 
gagee is not a purchaser, the plaintiffs cannot claim as pur- 
chasers; for a trustee_and the cestuique trust, together, are 
equal to a mortgagee. The interest remaining in the trustee 
has been declared to be an equity of redemption, under the 
act of 1812; Simpson v. Fries, 2 Jones’ Eq. 156; ZZarrison 
v. Battle, 1 Dev. Eq. 537.) 

2. As creditors of the partnership, they are not entitled; 
because 

1. They have not reduced their claims to judgment and 
taken hold of the property ; Grimsley v. Hooker, 3 Jones’ Eq: 
7; Harrison v. Battle, 1 Dev. Eq. 537. 

2. The creditors of a partnership have no lien in equity 
against partnership effects, except through the partners them- 
selves; Adams on Equity, [243,] note (1,)457. Thecreditors’ 
right may, therefore, be terminated at any time by the act of 
the partner, through whose lien they claim ; Clement v; Foster, 
3 Ire. Eq..213; Parrish v. Lewis,1 Clarke. C. R. 191; Water- 
man v. Hunt, 2.R. I. 298. Thus a sale of each partner's in- 
terest upon separate executions to the same purchaser, passes 
the whole interest in the partnership property discharged. of 
the partnership debts, for the equities of the partners have 

»then ceased; Doner v. Staufin, 1 Pa. R. 198; Baker’s -Ap- 
peal, 21; Penn. St. R. 83. Soa conveyance of partnership 
property to pay seperate debts of the partners, if bona fide, is 
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binding, whether the partnership be solvent or not ; Adlen vy. 
Centre Valley R. P.,21 Conn. 130, 

Lastly. An assignee of a mortgage given to one partner by 
another member of the jirm, holds unaffected by the claims: of 
the partnership creditors; Waterman v. Hunt, 2 R. Island, 298. 


Pearson, J. This is a contest between. two sets of credit- 
ors, one the creditors of Hanks and Blackwell, the -other 
creditors of Blackwell. .The debts of each are admitted to be 
true ; so they are equally innocent, and the question is, upon 
which shall the loss fall?. The plaintiffs claim under a deed 
of trust executed by Hanks to secure them; the defendants 
(except Hanks and John Blackwell) claim under a mortgage 
executed by Hanks to Blackwell, and by him assigned .to 
them prior to the execution of the deed of trust. -The pro- 
perty is the same, and belonged to the firm of Llanks and 
Blackwell. 

The plaintiffs put their equity on the ground that they are 
firm-creditors, and the property. was- firm effects, and it was 
afraud on their rights for Blackwell, with the concurrence of 
Hanks, to withdraw these effects from. the firm and apply 
them to the payment of his individual debts, as they well 
knew that the firm was not in a condition to meet its liabili- 
ties. They seek to have the mortgage put-out of their way. 

Before entering upon the principle which we think governs 
this case, it is proper to dispose of two questions much dis- 
cussed at the bar: Is a deed of trust, or a mortgage, made to 
secure an existing debt, a conveyance for valuable consider- 
ation ¢ 

It is a settled principle, acted‘npomevery day, that the tras- 
tee, or mortgagee is a purchaser for a valuable. consideration 
within the provisions of the 13th and 27th of Elizabeth ; but 
it would seem they take subject to any equity that attached 
to the property in the hands. of the debtor, and cannot dis- 
charge themselyes from it on the ground of being purchasers 
without notice ; in like manner as a purchaser at execution 
sale takes subject to any equity against the debtor, without 
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reference to the question of notice. This distinction is a plain 
one, and reconciles the cases; Donaldson v. Bank of Cape 
Fear, 1 Dev. Eq. 103, ZZarriss v. Horner, 1 Dev. and Bat. Eq. 
455, Jlolderby v. Blum, 2 Dev. and Bat. Eq. 51, with the 
settled principle above stated. We are not at liberty, how- 
ever, to decide the question, as both parties stand on the same 
footing with regard to it ; so the case does not present it. 

It was insisted that the bill could not be sustained, because 
the plaintiffs had not reduced their debts to judgments. That 
is only required when ‘a creditor, as such, seeks to have an 
equitable ji. fw., on tlie ground, that the property cannot be 
reached by a ji. fa. at law, or because it is necessary to have 
the rights of the debtor declared, and incumbrances removed, 
so as to make it bring a fair price. The plaintiffs do not sue 
in the character of creditors, but of subsequent purchasers, and 
their debts being admitted to be true, constitute a valuable 
consideration, and possibly they could have reached the land 
under the 27th Elizabeth, if it had remained in the hands of 
John Blackwell; but in respect to the steam-boat, which is 
personal property, the case of Grimsley v. Looker, 3 Jones’ 
Eq. 4, may have been in the way even as against him, for 
they claim under Ianks, the alleged fraudulent donor, and 
the property (as the 27th Eliz. has no application,) can only 
be reached by a title paramount to that of the fraudulent 
dlonee. 

There is a broad ground upon which the plaintiff must fail : 
If a partner conveys the effects of the firm to secure his indi- 
vidual debts without the concurrence of the other partner, 
only his interest passes ; that is, his share of the surplus after 
the debts of the firm are paid and the business closed; anf 
v. Tloward, ante 440, decided at this term. But if the con- 
veyance be made with the concurrence of the other partner, 
the property passes, and it is binding upon the firm creditors, 
for they had no lien on the firm effects, and can only work 
out an equity to subject the firm effects to the payment of the 
tirm debts, under and through the other partner, which is pre- 
cluded by his concurrence; Clement v. Loster, 3 Ire. Eq. 213; 
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Hassell v. Griffin, 2 Jones’ Eq. 117; 2ankin v. Jones, Ibid. 
169. 

In our case, Hanks agreed that Blackwell should appropri- 
ate the firm effects to the payment of his (Blackwell’s) indi- 
vidual creditors, to the amount of $20,000, the sum set out in 
the mortgage. It is said that he did so because he had used 
effects of the firm to that amount for his own private purposes, 
and thought it fair that Blackwell should have the same 
amount. Whether this be so or not, is a question between 
themselves. It is certain Hanks did concur and join in the 
conveyance that was made to secure the defendants. It is 
also certain, that they are bona fide creditors of Blackwell, 
and no imputation can be made of a want of bona fides, in 
respect to the manner in which they obtained the security. 

*This being the case, it is immaterial what form the parties 
adopted in order to effectuate their purposes; it might have 
been done by a mortgage executed both by Hanks and Black- 
well; or by a mortgage executed by Blackwell and concurred 
in by Hanks; or a mortgage executed by Hanks to Blackwell 
and by him assigned to the other defendants, which was the 
form adopted. All that was essential, to give effect to the 
transfer, was the concurrence of Ianks, and bona jides.on the 
part of the defendants, who are creditors of Blackwell. This 
made the conveyance valid against the creditors of the firm 
who had acquired no lien, and presents the ordinary case of 
a bona fide purchase for value from a fraudulent donee, and 
a subsequent bona fide purchase for value from the donor, in 
which case it is well settled, that the first purchaser holds 
against the subsequent purchaser, under the 27th Elizabeth. 
Bill dismissed with costs as to Hanks and John Blackwell. 


Per Curiam, Decree accordingly. 
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THOMAS B. POWELL against SAMUEL M. COBB and others. 


Where slaves were bequeathed to a trustee for the sole and separate use of a 
feme covert for her life, witha remainder to her children, money arising 
from the hires and profits of such slaves in the life-time of the feme, if in 
the hands of a trustee, go to the wife’s representative, where it would, in 
the first place, be liable to any debt she might have contracted in anticipa- 
tion of the fund, and then become the property of the husband, jure mariti. 

Where an ignorant old man was induced to execute a deed, surrendering to 
his children a large fund to which he was entitled, by being informed by 
them of the opinion of a lawyer whom they had employed, and in whom he 
had great confidence, which opinion was, that he had no right, and by the 
false representation of one of his children as to what they had agreed to 
give him, and as to the purpose for which the deed was to be used, a court 
of equity will disregard such conveyance as being against conscience, and 
decree the fund as if the conveyance, did not exist. 


Cause removed from the Court of Equity of Caswell county. 


Joel Cannon, the father of Mrs. Annie Powell, the late wife 
ef the plaintiff, by deed, dated in 1829, conveyed a woman 
named Peggy, and her two children, Milly and John, to trus- 
tees for the sole and separate use of the said Annie during her 
life, with a remainder to her children. The trustees, named 
in the deed, having left the. State before the trust was com- 
pleted, the defendant Allen Gunn was, by an order of the 
Court of Equity of Caswell county, made in 1848, substituted 
in their place, and for many years received the hires and 
profits of the slaves, only a small portion of which was 
ever paid to Mrs. Powell. In 1855, Mrs. Powell died intes- 
tate, and the defendant Cobb became her administrator. The 
said Cobb, with the other sons-in-law of the plaintiff, consult- 
ed counsel as to their rights to the accrued fund in the hands 
of the trustee, and as to the proper mode of recovering the 
same; he gave it as his opinion that the profits and hires of 
the slaves arising to the said Annie Powell during her life- 
time, and which were then in the hands of the trustee Gunn, 
went, not to the plaintiff, Powell, but to the administrator 
of Mrs. Powell for the benefit of her children ; but out of an 
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abundant caution, and to facilitate their proceedings against 
the trustee, he advised that they should procure a release from 
the plaintiff of his right to the fund in question, and to. that 
end drew up a deed, of which the following is a copy of the 
material part thereof: “ Whereas, Joel Cannon, late of Cas- 
well county, conveyed by a deed of settlement, on 29th day 
of December, 1829, to. Elijah Cannon and James Cannon, 
trustees, a negro woman by the name of Peggy, and her chil- 
dren, Milly and Jolin, to hold to the exclusive and sole use of 
Annie Powell during her life-time, and after her death said 
slaves, with their increase, to be divided between her chil- 
dren; and whereas, Elijah Cannon and James Cannon left 
the State of North Carolina, and settled in some distant State, 
whereby it became necessary to appoint other trustee or 
trustees, and Doctor Allen Gunn having been appointed, 
who has had control of said slaves for many years, and 
the said Annie having died in the month of July last, and 
being willing to carry out to the full extent the wishes of 
my late father-in-law, Joel Cannon, im his provision for his 
daughter and her children: Now, therefore, this indenture 
witnesseth, that for and in consideration of one dollar to me 
in hand paid,, * * * I have bargained and sold, deliv- 
ered, transferred, made over and assigned, and by. these pre- 
sents do bargain, sell, deliver, transfer, make over and assign, 
to Samuel Cobb and his wife Matilda, Jeremiah Rice and his 
wife Mary Anne, Andrew J. Cobb and his wife Jemima, and 
Josiah Powell, all the right, title and interest which I have, 
or may have, in the slaves Peggy, Milly and John.” Then 
follows a conveyance of the “ profits, hires or issues of the 
said slaves, which accrued in the life-time of his wife.” This 
instrument was carried some ten miles distance from the 
court-house where it was prepared, to the residence of the 
subscribing witness, Haralson, where it was presented to the 
plaintiff by the defendant S. M. Cobb, and by him (pl’ff) execut- 
ed, and witnessed by Haralson, though from the situation of the 
parties, it being night, and there being no light at hand, they 
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were not able to read the paper, and it was never read to or 
by the plaintiff at all. 

The bill charges that Cobb, having stated his errand and 
the opinion of the lawyer, whom the children had retained, 
told the plaintiff that they (the children) had agreed, if he 
would sign the deed, they would convey Peggy to him for his 
life; that this was untrue; that no such agreement was made 
amongst these parties, and when called on that they refused 
to fulfill this promise. The plaintiff alleges, being ignorant 
of his rights, in this particular, confiding in the integrity and 
intelligence of the attorney whose opinion was made known 
to him, not supposing he had any right to these profits and 
hires, and believing it would facilitate the recovery of his 
children and sons-in-law in their suit against the trustee, 
and also influenced by the consideration that they would con- 
vey Peggy to him for his life, he did execute the deed afore- 
said, surrendering all his claim to these hires and profits to 
the defendant Cobb, and the other defendants, his associates ; 
but he insists that it would be iniquitous in them to set up 
such deed against him, and he prays that, notwithstanding 
such deed, the defendant Gunn may account and pay the fund 
in question to him. Gunn was made a party defendant. 
Samuel M. Cobb and his wife Matilda, Jeremiah Rice and 
his wife Mary Anne, Andrew J. Cobb and his wife Jemima, 
and Josiah Powell, children and sons-in-law of the said Annie, 
are also made parties defendant. | 

The answer of S. M. Cobb, which is the subject of a par- 
ticular examination by the Court, contains this language: 
“The defendant further answering, saith that the plaintiff 
has no right to any portion of the slaves, nor to the hires and 
profits, fur reasons appearing on the face of the conveyance 
of Joel Cannon.” * * “Joel Cannon attempted to provide 
for his daughter Annie Powell and her children, to the utter 
exclusion of the husband, which is apparent upon the deed, 
which contains the following language, (quoting from the 
deed): The defendants submit, from the conveyance, it is 
plain that the grantor intended entirely-to exclude the plain- 
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tiff from any and all interest in the slaves; and they further 
submit, that if any portion of the hire and profits of the slaves 
was in the hands of the trustee, unexpended at the death of 
Annie Powell, such profits were incidents growing out of the 
slaves, and must necessarily pass with the slaves over to those 
in remainder; the plaintiff cannot surely have a greater in- 
terest in the profits of the slaves after the death of his wife 
than he had during the coverture.” The part of the answer 
relating to the execution of the deed by the plaintiff, and to 
the negro Peggy as a consideration, and the concomitant cir- 
cumstances and conversations, with the account of the same, 
as given by the subscribing witness, Haralson, in his deposi- 
tion, are so fully noticed by his Honor in delivering the opin- 
ion of the Court, that it is not deemed necessary to state them 
here. . 

Replication and proofs. The cause being set for hearing 
on the pleadings, exhibits and the evidence, was sent to this 
Court. 


Bailey, Hill and Fowle, for the plaintiff. 
Morehead, for the defendants. 


Pearson, J. By the deed of Joel Cannon, a separate estate 
in the use of the slaves vested in the wife of the plaintiff for 
life, with a remainder to her children. The children had no 
more right or claim to the profits and hires of the slaves du- 
ring her life-time than she had te the slaves afier her déath. 
Had the profits and hires been received by her, any part thereof 
remaining on hand at her death, would have belonged to the 
plaintiff as husband, jure mariti. As they were not paid 
over, but remained in the hands of the trustee, the adminis- 
trator of the wife became entitled thereto, to pay such debts 
as she might have contracted in anticipation thereof, and the 
plaintiff was entitled to the surplus; J/olony v. Aenady, 10 
Simons, 254; Johnston v. Lumb, 15, Ibid. 308. Bell on 
Husband and Wife, 64, Law Lib. 493; McQueen, 285. The 
case put in the argument :—If a bond be given, any interest 
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accrued at the time of the gift will pass as an incident,—is not 
applicable. A more apposite ease is, a bond or bank-stock 
is given to A for life, remainder to B: Has B any pretext for 
setting up a claim to the interest or dividends which accrue 
during the life-time of A? 

The case turns upon the validity of the deed of transfer. 
We are satisfied that it was obtained under such circum- 
stances as make it against conscience for the defendants to 
set.it up or seek to claim any benefit under it. The plead- 
ings and proofs present this general view: An ignorant old 
man is entitled to a fund of some $1500, the accrued profits 
of slaves while they were held by a trustee for the separate 
use of his wife. Ilis children and sons-in-law are entitled to 
the slaves. One of the sons-in-law administers upon the es- 
tate of the wife. Counsel is consulted by the latter in regard 
to their rights and the proper mode of proceeding in order to 
get the fund out of the hands of the trustee. They are ad- 
vised that they are not only entitled to the slaves, but to the 
accrued profits, the counsel falling into error by this falla- 
cious reasoning which is set out in the answer: “ The plain- 
tiff cannot, surely, have a greater interest in the profits of the 
slaves after the death of his wife, than he had during the 
coverture, and by the terms of the deed the property is to be 
held to her exclusive use.” So, itis concluded that the old man 
had no right to the profits; but the counsel advised, “ out of 
abundant caution, the plaintiff had better release his interest, 
if any, in the hire and profits,” so as to relieve the children 
of all difficulty in bringing the trustee to account. Accord- 
ingly, the counsel draws up a formal deed, reciting the deed 
of settlement, the substitution of the defendant Gunn in the 
place of the original trustees, and that the plaintiff, “being 
willing to carry out, to the full extent, the will of his late 
father-in-law, Joel Cannon, in its provision for his daughter 
and her children, in consideration thereof, and in further con- 
sideration of one dollar, “doth bargain and sell, transfer, 
make over, and assign” to his children and sons-in-law, all 
the slaves and their increase, and also doth- “hereby make 
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over and assign all right, title and interest, which I have as 
husband, or may have as administrator of my wife, to the 
profits and hires of said slaves accrued in her life-time, &e.” 
This deed is handed to the defendant Cobb, who procures the 
old man to execute it; neither the old man, nor Cobb, nor the 
subscribing witness, being able to read it ; but Cobb tells him 
that it gives up all right or claim to the slaves and their profits, 
and informs him what lawyer drew it; the old man remarks, 
“I do not believe he would do any thing to injure me,” and 
thereupon he executes it. So, it is manifest that it was exe- 
cuted by the plaintiff in ignorance of his rights; which ignor- 
ance was induced by an error of the counsel employed by the 
defendants, in whom the plaintiff had entire confidence, not 
only as a lawyer, but.as a man; and it is also manifest that it 
was executed by the plaintiff for the purpose of enabling his 
children and sons-in-law to prosecute successfully what he 
supposed were their rights against the trustee, who held the 
property and the accrued profits. A simple statement of the 
circumstances, under which the execution of the deed was 
procured, is enough to show that it is against conscience for 
the children and sons-in-law to turn upon the old man and 
use this deed, not for the purpose for which he executed it, 
but for the purpose of depriving him of what justly belongs 
to him. 

The same conclusion follows from a particular view of the 
part acted by the defendant Cobb. Ile says he carried the 
deed to the plaintiff and got him to sign it. - le told him its 
contents—did not tell him he was to have Peggy as the consid- 
eration of executing it ; “he might have said, and probably 
did say, that, when he went to house-keeping, old Peggy could 
work for him; but he never intended, nor did the plaintiff 
understand, that he was to have the use of Peggy as a matter 
of right.” This is the account he gives of the manner én 
which he got the old man to sign it. Uaralson, the subscribing 
witness, flatly contradicts him. “ Mr. Cobb told Mr. Powell, 
if he signed that paper he would sign away all of his interest 
in the estate finally and forever, and we have all agreed to give 
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you the old negro woman Peggy.” “ Mr. Powell replied, that 
is just as much as I wanted, as they are all my children, and 
as he only wanted her to cook and wash for him.” “Mr. Cobb 
told Mr. Powell, if he died, the negro must come back to the 
children.” Mr. Powell replied, “he had no use for the negro 
after his death.” “ Mr. Powell then signed it and I witness- 
ed it.” The witness says none of them could read the paper, 
and adds, “I think he said something about his not believing 
that the connsel, who drew the paper, would do any thing to 
injure him.” : 

The other defendants say, they never did agree to let the 
plaintiff have Peggy as a consideration for executing the deed; 
on the contrary, they say they did not believe the plaintiff 
had any right to the slaves or the profits, and they still deny 
his right. So, the plaintiff was induced to execute the deed, 
not only in ignorance of his rights and aliena intentione, but 
by means of a direct falsehood in regard to the consideration, 
which was told to him by the defendant Cobb, acting for him- 
self and as their agent. They repudiate his act. The consid- 
eration, being a parol agreement to transfer an interest in a 
slave, cannot be enforced, and as a matter of course, they 
cannot avail themselves of the iniquity of their agent. 

The plaintiff is entitled to the relief prayed for. 


Per Curiam, Decree accordingly. 





BRYAN GARDNER and another against SAMUEL MASTERS. 


Where matters in controversy are submitted to arbitration by agreement of 
the parties, being a tribunal of their own choosing, it is independent in its 
action, and no appeal will lie from its decision ; neither can it be rescinded 
by a court of law or equity. The only ground upon which an award upon 
a submission in pais ean be set aside in a court of equity is, that it is against 
conscience to take benefit under the award. 

An award upon a submission, in’a suit pending in court, requires more certain- 
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ty than is required in an arbitration by agreement out of court, because the 
court is to pronounce its judgment upon it. 

Mistakes in charging interest and the like do not furnish a ground for a court 
of equity to interfere and set aside an award. 

A want of certainty and finality are not such errors a$ make it against. con- 
science to seek the enforcement of an award. 

An award is deemed sufficiently certain and final when it is as. much so as 
the nature of the case will admit. 

In a suit brought upon a bond conditioned for the performance of an award, 
as the question whether the authority of the arbitrators was revoked. be- 
fore the award was made, can be legitimately put in issue therein, a court of 
equity will not take cognizance of it. Nor is there anything in that question 
affecting the conscience of him in favor of whom is the award. 

A court of equity will not set asidean award because the arbitrators have award- 
ed costs in such a case without authority, as the party can have the benefits 
of it, on the trial at law, in the mitigation of damages. 


Arreat from the Court of Equity of Craven county, Judge 
Exuis presiding. 

The bill was filed for an injunction to restrain the defend- 
ants from proceeding to enforee the collection of a bond giv- 
en by the plaintiffs, for the performance of an award made 
by certain arbitrators, or otherwise, for the recovery of the 
award made by them. 

The plaintiff Bryan Gardner, and the defendant, Samuel 
Masters, entered into a copartnership,in the business of mak- 
ing, distilling and selling turpentine in the State of Georgia, 
and for this purpose they purchased a body of land in the 
county of Charlton in that State, from one C. Hall, and hired 
trom him a number of slaves with which they commenced 
that business on Ist of July, 1853. The name of the firm was 
agreed to be “Gardner and Masters.” Each partner was to ad- 
vance an equal share of the funds to establish and carry on 
the business ; each was to be equally liable for the charges, 
losses and expenses of the same; and each to draw an equal 
share of the profits. The business was carried on under this 
copartnership until the 11th of December, 1854, when it was 
dissolved by mutual consent. In the prosecution of the busi- 
ness, they purchased a number of slaves, wagons, mules, and 
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implements for carrying on the work, -which were entered 
on the books of the firm as a charge against it, and the active 
operations, during the partnership, were conducted at a place 
called “Camp Pinckney,” situated upon their possessions 
aforesaid. On the dissolution of the copartnersh'p, a division 
of the slaves and effects took place between them, the share 
of the plaintiff being put into the possession of Joseph Simp- 
kins as his agent. 

Differences having arisen between tle partners as to the 
settlement of their copartnership dealings, it was agreed that 
all the matters pertaining to their copartnership business 
should be referred to two arbitrators, Messrs. Jerkins and 
Guion, with power in them to choose an umpire, and each 
was to execute a bond with security, conditioned for the per- 
formance of such award as might be made, and as a basis up- 
on which the arbitration was to be conducted, it was agreed 
in writing, in substance as follows: 

Ist. That Masters:should make over to Gardner, a full and 
perfect title to the Camp Pinckney lands. 

2d. That Masters was to be looked upon as one who had 
loaned his money to Gardner. 

3d. That Gardner was to refund the same to Masters, with 
six per cenf interest from date and one per cent for damages. 
That Gardner was to pay Masters for the use of his negroes 
and their expenses in travelling to and from Camp Pinckney, 
and his own travelling expenses. 

4th. That Masters should retain the slaves which he had re- 
ceived, on the dissolution of the copartnership, as a part pay- 
ment, also such sums as he had received, and such as might 
be due from him to the firm, in part payment; that it should 
be left to the arbitrators whether or not he should retain the 
other property received by him on that occasion. 

5th. On all calculations of interest one per cent should be 
added to cover damages. 

6th. That Gardner should give a note and security due twelve 
months after date, with six per cent interest from date, for such 
sums as the arbitrators might award against him, 
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The bond provided for was given on the part of Gardner 
with the plaintiff Hughes as his surety, in $10,000, conditioned 
to stand to, abide by and perform, the award; but the plain- 
tiffs allege that the corresponding bond of the defendant 
never was given, and they insist that this failure to give such 
bond on his part, renders the award nugatory, and discharges 

_ the plaintiff Gardner from all liability to perform it. 

The bill charges that, while in session on the matter of re- 
ference, the arbitrators permitted the defendant to come. be- 
fore them, and to make ew parte statements concerning their 
dealings, without being’on oath, but refused to let plaintiff 
Gardner come before them at the same time, or let him know 
what was going on, though requested to permit him to come 
before them and to be heard in explanation of his accounts. 

The arbitrators, after bestowing much labor upon the snb- 
ject referred to them, came to a conclusion and made in writ- 
ing a rongh exhibit of the state of the dealings between the 
parties, on the 19th of July, 1856, and submitted it to their 
inspection, with a request that they should state any objec- 
tions they might have, and offering to correct any errors that 

*might be pointed out. Ly this statement, it appeared that 
Gardner was indebted to Masters in the sum of $7,873,58 
with interest from Ist of January, 1856. | It was also stated in 
this paper, as the opinion of the arbitrators, that the defendant 
should return to the. plaintiff Gardner certain articles of pro- 
perty which he had received upon the dissolution of the co- 
partnership at Camp Pinckney, a list of which was. furnished 
to Gardner. According to the invitation, Gardner first ap- 
peared before the arbitrators and pointed out divers errors in 
charging certain amounts to him which had been included in 
notes given by Gardner to Masters and been paid ; likewise 
divers errors in the calculations of interest. The defendant 
afterwards came before the arbitrators and pointed out several 
other errors in his favor, all of which were allowed by the ar- 
bitrators, and the account being corrected, the award was cor- 
rected also, and the balance against the plaintiff Masters was 
reduced to $6,741,91.. A notice of this correction was given 
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to Gardner with a request that he would produce before them, 
the statement made in July, 1856, that it might also be made 
to correspond with the final award which they were about to 
make. ‘This he refused to do, but gave notice to the arbitra- 
tors that he revoked the submission and desired them to pro- 
ceed no further-in the business. Notwithstanding this inti- 
mation, the arbitrators, on the 26th, of September, 1856, did 
make a final award according to the statement as corrected, 
which was delivered to the several parties. 

The plaintiff, in his bill, insists that the award made on the 
19th of July, 1856, exhausted the power of the arbitrators, 
and that they had no right to take further action in the case, 
and that the award then made was erroneous in many particu- 
lars, going on-to specify the errors already spoken of as being 
corrected in the further award, with some few others of minor 
importance. . Ile contended that these errors were of so grave 
a character as to show misconduct in the arbitrators. He 
contended also that the arbitrators exhibited partiality in per- 
mitting the defendant to come before them and make ea parte 
statements, but denying the same privilege to plaintiff Gard- 
ner. That the award is uncertain, and not final, and, em-# 
braced matters not embraced in the submission. They excep- 
ted to it also, on the ground, that it adjudged them to pay 
the costs, whereas there was no power given them to deter- 
mine upon that subject; and because no conveyance of the 
Camp Pinckney land had been ordered by them. 

The defendant answered, denying that he had failed to give 
bond and security as required by the terms of the submission. 
He averred that he made and delivered a bond to the arbi- 
trators according to the terms of submission, and that the de- 
fendant had notice of it before the arbitration was entered 
upon. 

Ile further says in his answer, that the books of the copart- 
nership had been kept entirely by Gardner; that they were 
very unskillfully kept, and that most of the errors into which 
the arbitrators fell were occasioned by the loose and incorrect 
manner in which these books were kept; that one of the ar- 
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bitrators had been employed by him (Gardner) to post the books 
and arrange the accounts before the submission was made, 
and that both of the arbitrators were selected by him. He 
denies the charge of partiality in permitting him to come before 
them privately and to make ex parte statements. Ie says that 
the chief business of the arbitrators was to collect a result 
from the books as furnished by Gardner, and that for months, 
while this engaged their attention, neither party was permit- 
ted to come betore them; but that on arriving at a conclusion 
based on these premises, they were both then called on, and 
first Gardner and then Masters did come before them and 
were fully heard; that the explanations of both were 
duly considered, and all fair corrections made, except some 
few unimportant oves in the matter of interest, which were 
overlooked. Ie denies that there was any fraud, corruption, 
partiality or misconduct in the arbitrators, but so far as-he 
could discover, there was an earnest purpose to do justice 
between him and his adversary. Le says that after the first 
draft of the award was made, the plaintiff still recognised the 
pendency of the business before the arbitrators, by coming 
@etore them and making corrections, and that he did not sig- 
nify his dissent to their going on with the arbitration until he 
found out what the arbitrators had finally agreed upon, and 
were just about to deliver their final award. 

The cause was heard on the bill and answer, and upon a 
motion to dissolve the injunction: 

His honor ordered the injunction to be dissolved, and the 
plaintiff appealed. 


J. W. Bryan, for the plaintiffs. 
Lubbard and Donnell, for the defendant. 


Pearson, J. Where matters of controversy are submitted 
to arbitration by agreement of the parties, they substitute a 
tribunal of their own choosing in place of the ordinary courts 
of the country. Whether the motive be to save expense or 
to avoid giving notoriety to the “actings and doings” of the par- 
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ties, or because they suppose the matters are so complicated, 
that a court and jury cannot. investigate them so as to arrive 
at justice, or because they desire the controversy to be ad- 
justed upon principles different.from those adopted in a court 
of law or of equity, and more consonant (as they imagine) to sub- 
stantial justice, or whatever else the motive may be, is imma- 
terial. The tribunal so constituted by them is independent in its 
action. Its decision cannot be appealed from, nor can it be re- 
scinded either by a court of law or equity. 

Where a suit is pending, and the matter in controversy is 
referred to arbitration as arule of court, the action of the 
arbitrators is not entirely independent, for it is resorted to as 
ancillary, or in aid of the court by whose judgment it is to be 
carried into effect, and on that account is, in some degree, 
subject to the supervision of the Court. This mode of arbi- 
tration differs essentially from the former, and some conflict 
has been allowed to creep into the cases by not keeping the 
distinction steadily in view. Devereux v. Burgwin, 11 Ire. 
490, and Futon v. Eaton, 8 Ire. Eq. 102, are instances of the 
former. The manner in which an award, made by ttibunals 
of this kind, is treated by the courts, both of law and equity, 
is therein fully discussed. 

The submission in this case was by agreement of the parties 
in pais. The defendant has instituted an action, at law, upon 
the bond executed by the plaintiffs to perform the award, and 
they seek the interference of this Court to enjoin him from 
proceeding at law. 

The only ground upon which they can ask this relief is, that 
it is against conscience for the defendant to avail himself of 
the advantage that the award gives him in a court of law. 
So the question is reduced to this: Is there any thing to affect 
the conscience of the defendant, growing out of unfairness or 
fraud on his part, or of misconduct or corruption on the part 
of the arbitrators? ‘Corruption or partiality are admitted 
grounds for setting aside an award ; sojisa mistake into which 
the arbitrators have been led by undue means, or into which 
they have been permitted to fall by the fraudulent conceal- 
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ment of the party or his agent. A court of equity does not 
in such cases correct the award, or revise the decision of the 
arbitrators, but holds it to be against conscience to take ad- 
vantage of the award in seeking to enforce it by an action at 
law, or by using it as a plea in bar of a bill for an account ;” 
Exton v. Eaton, supra. 

The matters charged in the bill, at least in this stage of the 
cause, where the answer is to be taken as true, do not make 
a case for the interference of this Court. The plaintiffs allege 
that the defendant did not execute a bond for the perform- 
ance of the award, and so was guilty of frand. This is denied, 
and the defendant swears he did execute a bond, which was 
duly filed with the arbitrators, and of which the plaintiffs had 
notice. 

They allege that the arbitrators refused to allow the plain- 
tiff Gardner to appear before them and make. the necessary 
explanations, but came to their conclusions from the ex parte 
statements of the defendant. This is denied, and a satisfactory 
explanation is set outin the answer; for the defendant says, that 
the matters connected with the copartnership, a settlement of 
@erhich was the object of the reference, appeared, or ought to 
have appeared, upon the books, which had been kept by 
Gardner; that the task imposed. upon the arbitrators was 
mainly that of finding out from the books how tlie balance 
stood, which was not easily done because of the very loose 
and unskilful manner in which they had been kept; that 
while thus engaged, they did not allow either of the parties 
to appear before them; that on the 19th July, 1856, having 
made out a rough estimate, they made the result known to-the 
parties, and notified them to attend and suggest any mistakes 
or corrections, or alterations; that ought to be made. This 
was assented to. Gardner accordingly went before them, and 
at his instance, several alterations were made. Afterwards, 
the defendant went before them and pointed out several mis- 
takes into which they had fallen, owing to the confused man- 
ner in which the entries had been made, but the correction of 
these mistakes was in favor of Gardner. 
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They allege several mistakes, and insist that the errors are 
s0 gross as to raise a presumption of corruption or misconduct. 
The answer admits these mistakes ; for instance, charging in- 
terest in favor of the defendant some five months before-he 
was entitled to it and the like. 

Mistakes, such as these, do not furnish an inference of mis- 
conduct; they are all fairly attributable to the condition of 
the books, and we are satisfied that the arbitrators acted fair- 
ly, and devoted much labor to the investigation, with asingle 
eye to the truth, and a conscientious desire to do justice. 

They allege that the arbitrators excegded their authority, 
and took into the account matters not submitted. This is 
denied. They allege that the award is uncertain and not final. 
Such objections apply more properly to awards made under 
a rule of court, where a degree of certainty is necessary to 
enable the court to enter up judgment. In awards under a 
submission by agreement in pais, so much certainty is not re~ 
quired. In respect-to its not being final, the particular main- 
ly relied on is that the award does not provide for a convey- 
ance or release of the defendant’s interest in the whole tract of 
land. ‘his had been sufficiently provided for in the articles” 
which the parties adopted as the basis of the agreement to 
refer the matters to arbitration. The same remarks are ap- 
plicable to the other particulars relied on as showing that the 
award is not final. A further answer to.this objection is this: 
the supposed want of certainty and finality is not a matter 
that affects the conscience of the party, and may be made the 
subject of consideration as well in a court of law as in equity. 
It would seem that in either court, an award would be deem- 
ed sufficiently certain and final, if it be as much so as. the 
nature of the several matters involved in the controversy: are 
susceptible of, and the condition of things makes practicable. 

They allege that the submission was revoked before the 
award was made and published. We will not enter upon this 
subject, because if it be true in fact, the plaintiffs may avail 
themselves of it at law. It certainly docs not affect the con- 
science ; and indeed, ifit be true that the attempt to revoke 
9 
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was not until after the plaintiff Gardner was informed how 
the award would be, if he was not too late in the eonsidera- 
tion of a court of law, he surely cannot expect such an objec- 
tion to be received with favor by a court of censcience. 

And lastly, they allege that the arbitrators were not em- 
powered to tax him with the costs of the arbitration. The 
same remarks apply to this objection. It may be that the 
arbitrators had no right to make any. disposition of the costs 
in the absence of an express clause to that effect; but it is-a 
strict legal objection, and we must refer it to the court of law 
where the action is pending, and the defendants may have 
the benefit of it by way of reducing the damages. 


Per Curtam, ‘There is no error, and the decretal order 
is affirmed. 








OBED McMICHAL and Eliza his wife and others against HARVEY 
MOORE and others. 


The surviving father or mother of one seized of land, who dies without leav- 
ing issue capable ‘of inheriting, or brothers, or sisters, or the issue of such, 
will take the inheritance under the proviso in the 6 Rule of the chapter of 
descents, (Rev. Code, ch. 38) without regard to the question whether such 
parent is of the blood of the purchasing ancestor. 


Tus was a petition for the sale of a tract of land for partition, 
heard before Manty, J., at the last Fall Term of the Court of 
Equity of Rockingham county. 

The petition set forth, that Mary McCollum was the person 
last seized of the tract of land described in the pleadings; 
that she died intestate, in the year 1857, leaving no issue, nor 
brother, nor sister, nor the issue of such, but leaving her fa 
ther, Harvey Moore, her surviving. 

Mary McCollum derived the inheritance in question from 
an uncle, Milton Whitsell, who died intestate in 1852, leaving 
the said Mary one of his heirs-at-law. 
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The petitioners are the uncles and aunts and the children 
of uncles and aunts of Mary McCollum, that is, the brothers 
and sisters of Milton Whitsell, and the children of his deceased 
brothers and sisters. 

Mary McCollum left half brothers and half sisters, the chil- 
dren of the said Harvey Moore by asecond marriage with one 
not of the blood of the purchaser; so they, although next in de- 
grec, were not of the blood of the purchaser. 

The land was ordered to be sold, and the question was to 
whom the fund belonged; whether to the uncles and aunts of 
Mary McCollum, of the blood of the purchasing ancestor, or 
to the father, or her half brothers and sisters. 

His Honor, upon the hearing below, being of opinion that 
the defendant Harvey Moore, the father, was entitled, so de- 
creed, and the plaintiffs appealed. 


Morehead, for the plaintiffs. 
Miller aud Winston, Sr., for the defendants. 


Pearson, J. The fourth canon of descent, Rev. Code, ch. 
38, sec. 4, provides that, on failure of lineal descendants, where 
land has been transmitted by descent, &c., the inheritance 
shall descend to the next collateral relations of the person 
last seized, who are of the blood of the ancestor. 

The petitioners are of the blood of the ancestor from whom 
the land descended; the defendants, who are the children 
of the defendant Harvey Moore, and the half brothers and 
sisters of the person last seized, are nearer in degree than 
the petitioners ; but they are not of the blood of the ancestor; 
consequently, as against them, the petitioners would be enti- 
tled to the land. 

But Harvey Moore is the father of the person last seized, and 
there is a general provision applicable to all cases, that “ where 
the person last seized shall have left no issue capable of inherit- 
ing, nor brother, nor sister, nor the issue of such, the nheritance 
shall vest in the father if living, and if not, then in the mother 
if living.” 
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This general provision, in favor of the father arid mother, 
expressly departs from the principle of keeping the inheri- 
tance in the blood of the first purchaser, which, for fendal 
reasons, was strictly adhered to by the common law, and which 
is retained in our statutes in regard to collaterai relations, ex- 
cept for the purpose of preventing an escheat. The parents 
are, by the statute, looked upon as lineal relations in the 
ascending line, and in respect to them, the common law princi- 
ple is put entirely out of the way. Under the statute, now in 
force, the inheritance vests absolutely in the father, if living, 
although he is not of the blood of the ancestor from whom 
the land descended. No words could make the intention 
of the law-makers plainer than those that are used. In the 
Rev. Statutes, ch. 38, the provision was, that in such cases 
the inheritance should vest in the parents, for life only, with 
the right of survivorship; as amended, the inheritance vests 
in the father, if living, absolutely; but in both statutes, there is 
the same disregard of the blood of the first purchaser or an- 
cestor from whom the land descended. 

In our case, the half brothers and sisters not being capable 
of taking, it follows that the defendant Harvey Moore, who 
is the father of Mary McCollum, the person last seized, is en- 
titled to the land in fee simple. 


Per Curiam, Decree affirmed. 








JAMES FREEMAN, Lxecutor, against ALSON OKEY and others. 


Where a testator, by his will, gave slaves to his wife for her life, and then to the 
heirs of his two daughters who were then living, the assent of the executor 
to the legacy of the taker for life, vested the title of the property in the 
children of the daughters, who were living at the death of the tenant for 
life. 

Where a testator bequeathed slaves to one for life, with an absolute power of 
disposition, without any residuary clause, and the first taker failed to exercise 
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such power, it was J/eld that there was an intestacy as to such property. 

Where a testator charged his estate with the support of one for life, and pro- 
vided no fund out of which the support is to be furnished, it was Held, 
that property undisposed of by the wili, must, in the first place, be applied to 
that purpose. 


Cause removed from the Court of Equity of Guilford county. 

This was a question of construction, arising upon the will 
of John Cathey, which is as follows: “I give and bequeath to 
my beloved wife, Margaret, all my landed estate during her 
natural life-time or widowhood, by her giving unto my daugh- 
ter Eliza Ragsdale, and her children, the privilege of living 
on the Sullivan tract, and furnishing her with a reasonable 
support for her and her children off of said Sullivan tract, 
while she may continue to live thereon. Also, to my wife, 
Margaret, the following negroes, during her life or widow- 
hood, at the expiration of either, to dispose of as she pleases: 
Andy, Harriet, Thomas and Jacob. Edy and Neely, I give 
and bequeath unto my daughter Lavinia Freeman. I give 
and bequeath to my wife, also, Burton, Peter, Ailsey and Lu- 
cinda, during her life or widowhood; after her death or mar- 
riage, Burton, Ailsey and Lueinda I_ bequeath unto the 
heirs of Eliza Ragsdale, viz., Joseph and John, and if she 
should have any more children, the above named negroes is 
to be equally divided amongst the whole. As to my landed 
estate at my wife’s death or marriage, I give and bequeath 
one half of it to the heirs of Lavinia Freeman, to be equally 
divided as to the value, and the other half to the heirs of Eliza 
Ragsdale, to be equally divided amongst them. I also give 
and bequeath unto my wife, all my stock of horses, cattle, 
hogs and sheep, wagons, carriages and farming tools, all the 
growing crop, all the stock of provisions that’s on hand; also, 
all the household and kitchen furniture in like manner as the 
aforesaid property ; and also I give and bequeath unto my 
daughter Eliza Ragsdale, five dollars in cash.” To which 
was added this codicil: “Ido not allow any of my property 
to go to pay Sanford Ragsdale’s debts in any way; and after 
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my wife's death, I give Eliza Ragsdale as long as she, lives, 
she and Lavinia, her support.” 

The bill is filed by James Freeman, the surviving executor, 
alleging that the exeeutrix appointed with him, in the above 
will, is dead, and prays the advice and direction of the Court 
as to the preper construction to be put on it in the séveral 
particulars following: Ile states that the said Margaret, after 
paying off the debts and charges against the estate, possessed 
herself of the land and slaves and other property devised and 
bequeathed to her, and died in the possession of the most of it, 
without having disposed of any part of the property by will, 
or otherwise; that Sandford Ragsdale,:the husband of the 
legatee Eliza, is also dead, and that she has intermarried with 
the defendant Alson Okey. Ile asks the Court to instruct 
him, Ist, what is the intention of the testator in respect of the 
bequest of the horses, cattle, &e., which, after the death of his 
wife, he directs to go “in like manner as the aforesaid proper- 
ty,” and whether or not it means that it must be divided 
amongst the children of his danghters, in the same manneras 
he had directed a‘division of his lands. Whether the posses- 
sion of the property by the tenant for life amounted. to an as 
sent to the children of the danghters, who were to take in re- 
mainder, and whether all these children who were living at 
the death of the tenant for life came in for a share, and if they 
all take, by what mode the same is to be divided between 
them. 

As to the slaves Andy, [arriet, Thomas and Jacob, that-he 
gave to his widow for her life or widowhood, with the power 
of disposing of them to whom she pleased, as the tenant for 
life made no disposition of them, the executor asks to be in- 
strnueted whether they constitute a part of the widow’s estate, 
or whether they revert to the estate of his testator; and if the 
latter, what disposition he shall make of them. 

As to the direction contained in the codicil to this will for 
the testator’s two daughters, Eliza and Lavinia, to have a sup- 
port, he inquifes how such support is to be supplied to them, 
and out of what estate, and. whether he can let them have the 
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slaves left for, and to, the disposition of the widow,and whether 
such support is to tlicir sole and separate use, independently 
of the control of their husbands. 

The daughter Eliza and her husband Okey, her other daugh- 
ter, Lavinia Freeman, the wife of the plaintiff, and their sev- 
eral children, are- made defendants, whose answers do not 
vary the above statement. 

The cause was set down for hearing upon the bill, answers 
and exhibits, and sent to this Court by consent. 


Dick and Fowle, for the plaintiffs. 
Miller, for the defendants. 


Barrie, J. The clause in the testator’s will, in which he 
gives to his wife, all his stock of horses, cattle, hogs, &c., im- 
mediately follows that in which he devised all “his landed 
estate,” after the death of his wife, one half to.the heirs of his 
daughter Eliza Ragsdale, and the other half to the heirs of 
his other daughter, Lavinia Freeman ; and it is connected with 
it by the expression, “I also give,” &e. When, therefore, he 
says, in another part of the clause, that he gives “ the stock 
of horses, cattle, hogs,” &c., “in like manner as the aforesaid 
property,” he must mean that, after the death of his wife, it 
was to be divided between the heirs (or children) of his daugh- 
ters, in the same manner as he had directed a division of his 
lands. 

As the executor had assented to the legacy to the widow 
for life, the legal title vested in the children of the two daugh- 
ters, who were living at the death of the tenant for life, and a 
division among them may be made, either specifically or by 
means of asale, as the parties or their guardians may desire. 

According to the principle recognised as law in the case of 
Newland v. Newland, 1 Jones’ Rep. 468, we think the wife 
of the testator took only an estate for life, with an absolute 
power of disposition, in the slaves Andy, Harriet, Thomas and 
Jacob, and as she died without exercising her power, and as 
the will has no residuary clause, the testator died intestate as 
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to the reversionary interest in them, and they now form a part 
of his estate. In the case'to which we have.referred, we quote 
an extract from 4 Kent’s Commentaries, pp. 35 and 386, to the 
following effect: “ If an estate be given to a person, generally 
or indefinitely, with a power of disposition, it carries a fee, 
unless the testator gives to the first taker an estate for life on- 
ly, and annexes to it a power of disposition of the reversion. 
In that case, the express limitation for life will control the 
operation of the power and prevent it from enlarging the es- 
tate toa fee.” We then add, “ these rules are laid down af- 
ter an elaborate review of the English and American authori- 
ties, in some of which it was said, that there was, in this re- 
spect, no distinction between real and personal estate, and we 
have no doubt of their correctness.” The bequest in the pres- 
ent case is in express terms to the wife for life, with an abso- 
lute power of disposition, which confines the interest which 
the wife took in the slaves, to a life estate, and leaves them still 
a part of her husband’s estate, as shedied without exercising 
her power. 

By his codicil, the testator gives expressly to each of his two 
daughters, after the death of his wife, a support for life. This 
is a charge upon his estate, and must be raised, in the first 
place, out of the slaves left undisposed of by the will. It is 
suggested in the answers of the danghters, that those slaves 
will be sufficient for the purpose, and they claim that those 
slaves shall be divided between them, and that, as they are 
married women, the share of each be secured to her sole and 
separate use. From the nature of the charge, it must be for 
the sole and separate use of the daughters ; but before the Court 
can make a final decree in relation thereto, there must be a 
reference to the clerk, or to some other person, as a commis- 
sioner, to ascertain and report the amount necessary to be paid 
to each of the daughters annually, for her support during life, 
and the cause will be retained for further direction. 


Per Curiam, Decree accordingly. 

















DECEMBER TERM, 1857. 





Harrison v. Bowe. 


ee ee pe - 


CALLOWAY J. HARRISON and wife and others against WILLIAM B. 
BOWE, Administrator, and others. 


(Construction of a will depending on the peculiar phraseology of the instru- 
ment.) . 

The word “or” will be construed to have been meant for “and” when 
the plain intent of the testator will be defeated without the substitu- 
tution; but it is never admissible, unless it is necessary to carry out the 
manifest design of the will. 


Cause removed from the Court of Equity of Caswell county. 


Henry Ilooper died in the year 1853, having made and 
published his last will and testament, which is as follows : 

“ As the laws of the State would make a different disposi- 
tion of .my property, after my death, than would be pleas- 
ing to me, or consistent with moral justice, I shall avail 
myself of this time, place, and the little strength that disease 
has left me, to dispose of it in a way that is most satisfactory 
to myself, viz: 

“Ist. I desire that an administrator may be appointed as 
soon as convenient, and that the court bind him in such way 
as it would have done, had I died without a will. Ie will 
then be authorised to receive all my property of every descrip- 
tion, money, papers, and debts, &c., which is to-be managed 
by him, under the supervision of the court, in the way that 
may be.deemed the best to maintain my mother and Jane B. 
Richardson, during their natural lives, and also Prudence H. 
Richardson, Louisa Richardson and Henry MeAden Rich- 
ardson, until the said Henry arrives at the age of twenty-one 
years. The above children are to receive a plain English 
education. When the said Henry McAden Richardson ar- 
rives at the age of twenty-one years, he may, if his mother be 
living, become the administrator, by giving satisfactory and 
legal security to the court. 

“ After the death of my mother and Jane BL. Richardson, 
and Henry McAden Richardson has arrived at the age of 
twenty-one years, all the’negroes are to be liberated, on con- 
dition of their leaving the United States, or performing any 
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other condition that the policy of the State and the times seem 
to require; but such as or may wish to serve, will be at lib- 
erty to remain on the plantation as slaves, and they, and eve- 
ry species of property, together with the money, &c., are to be 
delivered over to the said Henry, after he has given good 
tree-hold security, that may be deemed sufficient to the court, 
that he will maintain his two sisters until they marry or be 
sufficiently provided for.” 

Woodlief Ilooper was appointed and qualified as adminis- 
trator with the will annexed, who managed the affairs of the 
estate until Henry MeAden Richardson, arriving at twenty- 
one, became administrator in his place. Thesaid Henry Me- 
Aden Richardson having died, the defendant Bowe was ap- 
pointed administrator de bonis non, with the will annexed. 
Jane B. Richardson was the kept mistress of the testator, by 
whom he had issue, the said Prudence, Louisa and Henry 
McAden Richardson, and they had lived in the family with 
him up to the period of his death. The bill is brought by C. 
J. Harrison and wife Prudence, the legatee mentioned above, 
and George W. Riggs and Louisa his wife, a legatee also 
mentioned above, alleging that they have not been maintain- 
ed and supported out of the estate of the testator as directed, 
and claiming compensation for’such omission and failure, and 
insisting that, by a proper construction of the will, they are 
entitled to a support, even after Ilenry McAden Richardson 
arrived at full age. The mother of the testator, as well as 
Jane B. Richardson, were dead at the commencement of this 
suit. 

The prayer of the bill was for an account and settlement. 

The defendants answered, not denying any thing in the 
above statement maitcrial to the question considered by the 
Court. 

The cause was heard on the bill, answer and exhibits. 


Bailey and Fowle, for the plaintiffs. 
Rogers and Llusted, for the defendants. 
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Battie, J. The claim. of the plaintiffs for maintenance 
since their brother caine of age, cannot be sustained consist- 
ently with any fair construction of the will of the defendant 
Bowe’s testator. The primary object which the testator had 
in view was to provide for his own mother and the mother 
of his illegitimate children. Ile accordingly charges, first, 
the whole of his property with their maintenance during 
their lives, and then adds, “and also Prudence LH. Richard- 
son, Louisa Richardson and Ienry McAden Richardson, until 
the said Henry arrives to the age of twenty-one years.” The 
evident meaning of this is, that the three persons named, who 
were the illegitimate children of the testator, should likewise 
be maintained out of his property until his son should come 
of age. The counsel for the plaintiffs contend, indeed, that 
the maintenance of the son alone should be restricted until 
he should arrive at the age of twenty-one years, and they in- 
sist that such is the only proper grammatical construction. 
In that, we differ in opinion from the counsel. ‘The testator 
had just above spoken of his mother and his mistress togeth- 
er, and specified the duration of the support he intended for 
them; and we must suppose that, in classing his illegitimate 
children together, he intended that the period, mentioned for 
their maintenance, should be the same for all ; and this sup- 
position is strengthened, by finding that le immediately 
speaks of them together, in saying “the above children are to 
receive a plain English education.” 

But if there be any dqubt about the construction of the will, 
as it is to be collected from the clauses to which we have re- 
ferred, it is completely removed by what follows. . After the 
deaths of the prime objects of his bounty, his mother and his 
mistress, and after his son Ienry has arrived at the age of — 
twenty-one years, lie provides that all his slaves shall be eman- 
cipated and sent out of the country, except such as are too 
old or are unwilling to go; and then, with the proceeds of the 
labor of those slaves who remain, and with the aid of all the 
other property, Henry is to maintain his sisters until they 
marry, or be sufficiently provided for. The testator evidently 
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thought at first, that, by the time Henry came of age, his sis- 
ters would be married, or would be able to take care of them- 
selves, and hence, the maintenance directed for them until 
Henry’s attaining his full age; and that was all he intended 
to provide for them so long as the first objects of his bounty 
were living.and thus needing a support. But, after they 
should be dead, then he was willing that the benevolent im 
tentions towards his slaves should be carried out, and what 
of his property remained should: go into the possession of 
Henry ; and if his sisters should then still be single, Henry is 
required to maintain them until they should find husbands to 
take the burden off of his hands, or unti!, in some other way, 
they should be sufficiently provided for. That seems to be 
the plain meaning of the language used by the testator, and 
was no doubt his intention. Ie very clearly did not intend 
to provide for his daughters an equal share of his estate with 
his son; else he would have directed an equal division, or 
have given them certain portions of his property, equal in 
value to what he gave his son. Ilis manifest intent, in favor 
of his daughters, was merely to provide a maintenance for 
them until a certain time short of the duration of their lives. 
What time? The testator answers himself,—nntil they mar- 
ried, or be sufficiently provided for. But, say the counsel, the 
word “or” mist be construed “and.” Such a change of 
words is admissible, certainly, when the intent of the testator 
will be defeated without it; but it is never admissible unless 
it is necessary to carry out the manifest design of the will. 
Such is not the case, here, and the feme plaintiffs ceased to 
have any right to maintenance, out of the testator’s estate, after 
their respective marriages. ' 

sut the plaintiffs are certainly entitled to something for 
maintenance which they ought to have received before their 
brother came to the age of twenty-one years. This they al- 
Jege that they have never received. The allegation is neither 
admitted nor denied in the answers, and it is agreed by the 
parties that an enquiry may be made to ascertain whether 
the fact isso. Let an order be made for that purpose, and if 
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they have not received all that they are entitled to, to ascer- 
tain what amount is due them on that account, and let the 
cause be retained for furiher direction upon the coming in of 
the report. 


Per Curiam, Decree accordingly. 








IN THE MATTER OF JOSEPIT BOST AND OTHERS. 


Where lands are ordered to be sold for partition by a court of equity, the 
authority of the court to set aside an inchoate sale, and to order a re-open- 
ing of the biddings, applies as well to cases where all the parties are adults, 
as where some of them, or all, are infants. 


Tis was appeal from an order made by his Honor, Judge 
Person, in the Court of Catawba county, setting aside an in- 
complete sale of land. 

The petitioners in this case were all adults, but several of 
them were married women, who joined with their husbandg 
Joseph Bost, the bidder, was one of the petitioners. The 
prayer was for a sale of the land, of which there were 
two tracts set forth, and a distribution of the money in certain 
proportions, as set forth in the petition, The sale was ordered, 
and at the next term of the Court, the clerk and master re- 
ported that he had sold the old, or homestead tract, to Joseph 
Bost, for a certain sum, which, in his opinion, was less than its 
value. This opinion was, in part, founded on the affidavit of 
one Wilfong, who stated that, as his opinion, and offered at 
the same time to give ten percent more upon thesum bid. The 
other tract he reported as having been bid off by Joseph Bost 
at a fair price. Upon a motion, by the petitioners’ counsel, 
to set aside the attempted sale of the old tract and confirm 
the other, Joseph Bost was heard in opposition. IIe filed his 
own affidavit, stating that, in his opinion, he had bid enough 
for the old tract, and had bid more than the value of the 
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second tract, becanse he had bid off the first, and it was all- 
important to furnish timber for keeping up the other. He 
insisted that, as there were no infants, who had a right only 
to invoke the protection of the court of equity, a re-sale could 
not be rightfully, and according to the rules of courts of equi- 
ty, ordered. ; 

His Honor ordered that the attempted sales, as to both 
tracts, be set aside and a re-sale ordered as to both. Joseph 
Bost, the bidder, being dissatistied with the decision as to the 
old tract, prayed an appeal to this Court, which was allowed. 


Fowle, for the petitioners. 
Boyden, for the bidder. 


Battie, J. A sale made by the clerk and master, under 
an order of a court of equity, is in no case complete until it 
is reported to, and confirmed by, the court. Until then, the 
so-called purchaser is only a bidder, making an offer of a cer- 
tain price for the land, and showing his ability to pay by giv- 
ing bond with good and sufficient security. If the court be 
@atisfied, from the master’s report, that the price offered is a 
full and fair one, it will accept the bid by confirming the re- 
port and declaring the bidder to be purchaser. But, if, on 
the contrary, the court be informed by the master’s report, 
or by affidavits, that the sum Lid for the land is not its full 
value, it will be its duty to set aside the report and ordera 
re-sale of the land. Of this, the so-called purchaser has no 
right to complain, because he knew, or ought to have known, 
that his bid was made subject to the condition of its accept- 
ance or rejection by the court; see Scott v. Nesbitt, 3 Bro. 
Ch. Cas. 475; Welliams v. Dale, 3 John. Ch. Cas. 271; Zan- 
ey v. MePherson, \bid. 425. These cases show that where 
the report of the sale has not been confirmed, the biddings 
may be opened on a proposed advance of price merely. The 
counsel for the would-be purchaser, admits this to be the rule 
when the sale is made for the benefit of infants, but contends 
that it is different when the order of sale is obtained at the 
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instance, and for the benefit, of adults, who are able to take 
care of their own interests. The reply is, that from the very 
nature of the proceeding the sale is only a conditional one, 
and the condition is that the court must be satisfied that 
the sum offered is a full and fair price for the land sold. Be- 
sides, in the present case, the counsel for the petitioners has 
very properly said that they, being, most of them, married 
women, have as strong a need of the protective power of the 
Court as if they were infants. Upon the whole, we are satis- 
fied that his Honor, in the Court below, committed no error in 
directing the report of fhe master, as to the sale of the principle 
tract of land, to be set aside, and ordering a re-sale of it. The 
report as to the other tract was set asi!e at the instance of the 
bidder himself, and of course, he has no right to object to 
that. 

The interlocutory order is affirmed, and this will be certi- 
fied to the Court below as the law directs. 


Per Curiam, Decree accordingly. 








ALFRED BOST and others against SOPLUIA BOST. 


Where a testator, seized and possessed of a large real and personal estate, 
made a partial disposition of it to some of his children and to his widow, to the 
latter of whom he gave household and kitchen furniture, slaves, horses, 
farming implements, and many other things ‘applicable and necessary for 
house-keeping and farming operations, leaving out the bulk of his land, and 
then adds, “I will that all the balance of my estate, real and personal, be 
disposed of as the law directs,” it was Held to have been the intention of 
the testator that the widow should have her dower assigned in the mode 
directed by law in cases of intestacy. 


Cause removed from the Court of Equity of Cabarrus county. 
The question in this case arises on the construction of the 

will of John Bost, which is as follows: 

“First, I will and bequeath to my beloved wife, Sophia 
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Bost, the following negroes, (naming nine) to her and her heirs 
and assigns. It is my will that she have my carriage and 
harness, one horse to be selected by her out of my horses on 
hand, and that she have my threshing machine and all the 
appurtenances belonging to it. It is my will that George W. 
Bost have his portion of my lands laid off to him at the place 
where he now lives, and, in the valuation of the said land, 
that he be allowed the valuation of all the improvements upon 
the said land. 

“It is my will that John M. Bost have his portion of my 
lands laid off to him where he now lives, and that he be allow- 
ed the valuation of all the improvements on said land. It is 
my will that the balance of my negroes be divided between my 
children, and all the balance of my estate, real and personal, be 
disposed of as the law directs.” To which is added a codicil 
as follows: “I do will and direct that my sons, George W. 
Bost and Jolin M. Bost, have my mill and cotton-gin and screw, 


and all the appurtenances thereunto belonging, and so much of 
the land as is necessary for the use of the same, that is, begin- 
ning on the branch, &c., (describing a parcel by metes «and 
@bounds) and also my negro boy George, the miller, to them, 
their heirs and assigns, with the condition that they give my 
wite, Sophia Bost, the one third of all the profits arising there- 
from, after the necessary expenses have been paid for keeping 


up the mill, during her life. * * * 


“T do further will and devise to my wife, Sophia Bost, all 
of my house-hold and kitchen furniture, and all of my farm- 
ing tools that she may want; also my blacksmith’s tools and 
all the appurtenances belonging to the blacksmith shop, and 
that she have the choice of my wagons and all the appurten- 
ances belonging to it, and all the hogs that is on the home 
plantation, and six of the best cows, such as she may select ; 
and further, that she have my wind-mill belonging to the 
thresher, and that she have two choice mules, such as she may 
select. I do further will, that the balance of my estate be 
disposed of as directed in my said will and testament.” 

The suit was brought by the petitioners, who are the heirs- 
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at-law of John Bost, praying a partition of the land between 
them, to the exclusion of the widow from any further partici- 
pation in the real estate than, her share of the profits of the 
mill, which they aver was a valuable and ample provision, 

The widow, Mrs. Sophia Bost, was-made a. party defendant 
to the bill, whu answered, denying that,the provision made for 
her by her husband’s will, is at all ample, and insisting that, 
according to the evident intention of the testator, she is en- 
titled to have an estate in the land equal to what would have 
been lier dower, in case there had been an intestacy. She 
submits to such decree as the court may deem just and equita- 
ble. 

The cause was set down for hearing on the bill, answers and 
exhibits, and transmitted to this Court by consent. 



















Osborne and FP. Barringer, for the plaintiffs. 
Boyden and V. C. Barringer, for the defendant. 






Pearson, J. Weare satisfied, froma careful perusal of the 
will, that the widow takes, under it, the same estate in the 
land that she would be entitled to by her common law right 
of dower. The testator makes a partial allotment of his land, 
by directing that his son George shall have Ais portion laid 
vtf so as to inelude his improvements, and makes a similar 
allotment in respect to the portion of his son John, leaving 
the land to be disposed of as the law directs, subject only to 
to this partial allotment; so, as a matter of course, the widow 
is to have her dower assigned in the mode directed by law. 
Whatever doubt may have existed, taking the will by. it- 
self, is removed by the codicil. From thaf, it is manifest that 
the testator intended his widow to have dower in all his land, 
for in respect to the mill, he assigns her the part which the 
law directs, giving her one-third of the profits, after de- 
ducting the necessary expenses, during her life ; which is one 
of the peculiar modes of assigning dower at common law = 
that species of property; thus leaving it to be inferred, 
et course, that she was to take the third of the rest of his 
10 
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real estate during her life, which is to include the dwelling- 
house and improvements, as the law directs. 

This conclusion, if it needed it, is fully confirmed by the 
bequest to her of the threshing machine, household and kitch- 
en furniture, farming implements, blacksmith’s tools, &c.;—just 
such things as she would require to carry on her business in 
his mansion-honse and plantation. Brown v. Brown, 2 Ire. 
Eq. 309, cited in the argument, upon examination, is found 
to support this construction. It certainly would require the 
most overwhelming weight of authority to justify a departure 
from what was, so manifestly, the intention of the testator. 


Per Curtam, Decree accordingly. 








ROBERT SIMPSON, Administrator of DAVID MOORE, against JOHN P. 
HOUSTON and another, Administrators of NEEDHAM ARMFIELD. 


Where a party claimed title to a slave by virtue of an estoppel growing out 
of a proceeding in a county court, in a suit to have such proceeding declar- 
ed inoperative on account of a mistake, the fact, that the purchaser had 
consulted a frierid as to the validity of the title under the proceeding, pre- 
viously tothe purchase, and, upon their both concurring in the opinion that 
it was good, made the contract, was Held to amount to notice of the 
plaintiff’s equity, and placed the purchaser in the shoes of the vendor. 


Tus was an appeal from a decretal order of the Court of 
Equity of Union county, continuing, to the hearing, the injune- 
tion theretofore granted ; His Honor, Judge Pxrrson, presid- 
ing. 

‘The bill states that Milton Moore of the county of Union, 
died intestate in the year 1847, leaving his widow, Jane 
Moore, him surviving; that the said intestate was possessed 
at his death of two slaves, Pena and her child Manda, which 
are the subject of this controversy ; that these slaves had been 
originally the property of Jane Moore and her two sisters, one 
of whom, Catharine, had intermarried with the plaintiff James 
Moore, and the other, Elizabeth, was at that time an infant 
under twenty-one years of age, and were held, with a number 
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of other slaves, by the three sisters, as tenants in common un- 
der the will of ‘their grandfather, Joshua Gorden, who died 
domiciled in the State’of South Carolina, in which State the 
will was admitted to probate. The plaintiff James Moore 
took administration on the estate of Milton Moore, but never 
having seen the will, or a copy of it, and having been inform- 
ed, and believing, that by the will ef the said Joshua Gorden, 
the interest of Jane Moore was limited to her sole and sepa- 
rate use, to the exclusion of her husband, the said Milton, he 
and his wife joined in a petition with the said Jane and Eliza- 
beth, in the County Court of Union, representing themselves 
as joint owners of the said slaves, and praying a partition 
thereofamon g the three. Under this proceeding, commission- 
ers were appointed to make the partition according to the 
prayer of the petition, who proceeded to do so, and reported 
among other things that the slaves Pena and Manda were 
by them allotted to the petitioner Jane. This report was con- 
firmed by the said’ County Court. The plaintiffs in their bill 
further allege that after this proceeding was had, he discovered 
there was a total misapprehension as to the provision in the 
will of Joshua,Gorden, and that there was no such separate 
estate given to the legatee Jane, but thaf her right to the 
slaves bequeathed was absolute, and, as such, vested in her 
husband, Milton Moore, jure mariti. They state that, upon 
the discovery of this error in the proceeding in the County 
Court, the said Jane, to thwart and hinder the plaintiff in the 
recovery of his rights by a suit in court to which he was about 
to resort, conveyed the said slaves to defendants’ intestate, 
Needham Armfield, who had full notice of the plaintiffs equity 
arising from the mistake of the parties. They aver that there 
was no consideration paid by the said Armfield to the said 
Jane for these slaves, but that the sole object of the parties 
was to prevent the plaintiff, as the administrator of Milton 
Moore, from recovering his just rights in the premises. They 
further state in their bill, that the plaintiff James Moore, and 
his father David Moore, acting under his authority, supposing 
that they could thus come to the rights of the plaintiff as ad- 













































IN THE SUPREME COURT. 





Simpson v. Houston.- 





ministrator of Milton Moore, got the slaves in their possession 
and held them adversely to the claim of the said Needham 
Armfield ; for this the purchaser Armfield instituted an ae- 
tion of replevin against them in the Superior Court of Union 
County, and as the plaintiff was considered to be estopped by 
the mistaken allegation of title in Jane, made in the petition 
in the County Court, a judgment was rendered aginst them 
in the Supreme Court and the defendants who are’ the.adminis- 
trators of Armfield threaten to take out execution upon the same. 
The prayer is for an injunction and for general relief. 

The defendants in their answer state that their intestate 
bought the slaves in question from Jane Moore, and made 
her ample compensation for the same ; that he took from the 
said Jane a bill of sale for these slaves, with a warranty of 
title in which there was an acknowledginent of the receipt of 
$500. The defendant John P. Houston says, after the confirma- 
tion of the report in the County Court, Armfield consulted 
with him as to the propriety of parchesing the said slaves, 
Pena and her child Manda, and as to the title of the shid 
slaves, and observed that he thought if the County Court was-, 
good for any thing, the title was good, and that he, Houston, 
said he thought so too. 

They further state in their answer that their intestate, Arm- 
field, took immediate possession of these slaves and sent them 
to the Brewer gold-mine, in South Carolina, whence they were 
surreptitiously taken by the plaintiff James Moore, and the 
intestate, David Moore, and brought to the County of Union, 
upon which taking, the defendants’ intestate took out a writ 
of replevin which was prosec uted to judgment in the Supreme 
Court, and it is submitted that the decision of that Court es- 
tablished in the defendants’ testator a good and indefeasible 
title. 

The cause came on for hearing upon the bill and answer, 
upon a motion to dissolve the injunction theretofore issued, 
and, upon consideration of the case, his Honor refused to dis- 
solve the injunction, but ordered it to be continued to the 
hearing. Fyrom this order the defendants appealed. 
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Osborne and Jones, for the plaintiff. 
Wilson, tor the defendants. 


Pearson, J. There is no error in the decretal order appeal- 
ed from. The defendants aver that their intestate made am- 
ple compensation to Jane Moore for the slaves in controversy, 
but they do not aver that he purchased without notice of the 
equity of the plaintiff’s intestate growing out of the petition for 
partition. On the contrary, the defendant Houston says “thata’- 
ter the confirmation of the said report, his intestate consulted 
with him as to the propriety of purchasing the slaves, and as 
to the titte, and observed that he thought if the County Court 
was good for any thing, the title was good, and this defendant, 
Jolin P. Houston, said he thought so too.” So, here is an ex- 
press admission that doubts had been suggested as to the title 
of Jane Moore, and the intestate of the defendants, after a 
consultation with his friend in regard to the title, concluded 
to take the responsibility of making the purchase. This 
amounts to notice, and he took subject to any equity, or infir- 
nity in the title, and must stand in the shoes of Jane Moore, 
under whom he claims. 

Per Curia, Decretal erder affirmed. 








THOMAS J. SHINN, Adm’r. cum. tes. an. against THOMAS MOTLEY 


and others 


(CONSTRUCTION OF A WILD.) 

Where, in the distribution of a fund, two daughters are mentioned as taking 
equally with their brothers an sisters, and then is added, that these shares 
are not to go to them, but to their children, it was /feld that it was intended 
that they, the children, should take per stirpes, that is, each class the share 
at first designated as their mothers’, 

The general rule is, that where there is a bequest to children, and no life-es 
tate is interposed, and the period ef division is not postponed, only the 
children born at the testator's death can take. But this rule is varied 
where it is manifestly the intention of the testator that all the children 
that may be born of a person, as well as those already born, were intended 
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to take. And it is the duty of an executor, in paying over the shares in 
such case, to tuke bond, with security, for the payment of the shares of 
children that may subsequently come into being. 


Jausx removed from the Court of Equity of Cabarrus county. 


This bill was filed by the administrator, with the will annexed, 
of Robert Motley, stating that difficulties had arisen amongst 
those entitled under this will, and conflicting claims set up by 
them, so that he thought it would not be safe for him to pay 
the legacies bequeathed therein, without the protection of this 
Court; he therefore asks to be advised upon the several points 
stated below, which arise upon the following clauge of the 
will, viz: “It is my will that all the remainder of my proper- 
ty, which I possess at my death, shall, after giving lawful 
notice, be put to public sale’and sold to the highest bidder, 
and the proceeds arising from such sale, and all my cash and 
notes, and effects of every kind, which I have not willed to 
my children, to be equally divided between my sons, Thomas 
Motley, Jolin Motley, Rufus Motley, and my daughters, Mar- 
tha Rhinehart, Kiziah Sossaman, Leah Love, Sally Plott, 
Elizabeth Biggers, Rowena Moses, Lavina Faggart and Nan- 
ey Furr, all married women. But the amount, in this divi- 
sion, which would come to the shares of my daughters, Mar- 
tha Rhinehart, Kiziah Sossaman and Nancy Furr, is not to go 
to them, but to all their children, which now are, or hereafter 
may be; the grand-children of them three daughters shall 
equally inherit it, their mothers’ shares.” 

Martha Rhinehart had six children living at the death of 
her father. 

Kiziah Sossaman had four children by a former marriage, 
and two by her marriage with her present husband, all living 
at the testator’s death. 

Naney Furr, at the time of her father’s death; had no child, 
but had one in less than ten months afterwards, which is since 
dead, and letters of administration have been taken on its 
estate by its father, Wilson Furr. No other children have 
been born to either of these three daughters of the testator, and 
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neither of them has, or has had, a grand-child. Upon this 
premise, ‘the executor asks: 

Ist. Whether, on account of the obscurity and apparent con- 
tradiction, any of the offspring of the daughters Martha, 
Kiziah and Nancy, can take any thing ? 

2nd. Should they take, will it be per capita or per stirpes f 

3rd. If it be considered that the children of these females 
take, will it be limited to such as were in being at the time 
of the testator’s death, or will children thereafter born come 
in for a share with the others ? 

4th. Did a share vest in the child of Nancy Furr, and if 
so, what becomes of such share ? 

5th. In case it be considered that the children of these fe- 
males, born hereafter, take, how is the distribution to be made 
amongst the living children, and how is the contingency to 
be provided for ? 

The cause was set for hearing on the bill, answer and ex- 
hibit, and sent to this Court. 


he. Barringer, for plaintiff. 
Ashe, for defendants. 


Battie, J. The questions which have been raised upon 
the construction of the fourth clause of the will of the plain- 
tiff’s testator, and which are now presented for our determi- 
nation, are, mostly, easy of solution. We will consider them 
in the order in which they are presented by the bill. 

1. There can be no doubt that the children of the testator’s 
three daughters, Martha Rhinehart, Kisiah Sossaman and 
Nancy Furr, take under the will. The word “ grand-chil- 
dren” was used, either by an obvious mistake for the children 
of his daughters, for he immediately adds, that they “ shall 
equally inherit their mother’s share,” or was an awkward ex- 
pression to signify that they were his grand-children, as being 
the children of his daughters. The meaning of the testator 
is plain, and cannot be defeated by an obvious mistake or by 
an awkward expression. 

2. The children certainly take per stirpes, or by families. 





IN THE SUPREME COURT. 





Shinn v. Motley. 


The daughters were first-mentioned as if they were to take, 
each a.share, and then the shares which were set apart for 
them, are given to their respeetive children. See Lockhart v. 
Lockhart, ante 205, and other cases there referred to. 

3. The general rule is, that where there is a bequest to chil- 
dren, and there is no life-estate given in the mean time, and 
the time for a division is not postponed to a certain period 
after the death of the testator, only the children born at the 
testator’s death can take. Dut if the intent of the testator is 
clear that he wishes his bounty to be enjoyed by children 
born after his death, they too shall be included in the be- 
quest. Thus, in the case of Shull v. Johnson, 2 Jones’ Eq. 
Rep. 202, where a testator gave a legacy to his nephews and 
nieces, that might “ be living at or after” his decease, we held 
that the nephews and nieces born after the testator’s death, 
were entitled to take equally with those who were born before. 
That decision was made at Morganton, and we cited no an- 
thority in support of it. We are now able to refer to the 
cases of Defliss v. Goldsmidt, 1 Mer. Rep. 417, Scott v. Lord 
Scarborough, 1 Beavan’s Rep. 154, (17 Eng. Con. Ch. Rep. 
154,) which fully sustain it. 

4. The child of Nancy Furr, which was born within ten 
months after the death of the testator, is to be considered as 
having been then iz ventre sa mere, and of course entitled as 
a child born at that time. But in the present case, the child 
would take under the limitation to afterborn children. The 
interest which she took was clearly vested, and, upon her 
death, went to her administrator. 

5. The executor has a right, and it is his duty, in paying 
over to the children who are now entitled, or to their guar- 
dian, if they be minors, their respective shares, to take a bond 
with good and sufficient security, for refunding what may be 
necessary to pay the portion of such children as may be here- 
after born. See Shull v. Johnson, above referred to. 

A decree may be drawn, declaring the rights of the parties 
according to the principles herein-before set forth. 

Per Curtin, Decree accordingly. 
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NANCY PINCKSTON against MOSES BROWN, Adm’'r., and JOHN 
CAUBLE. 


Where persons are in pari delicto in the commission of an illegal act, and one 
gets an advantage of the other, equity will not interfere to relieve; but 
where they are not-equally in fault, as where one is old, ignorant, depend- 
ant and unduly influenced by the other, equity will afford relief against 
hardship and imposition growing out of the illegal transaction. 


CausE removed from the Court of Equity of Rowan. 

The plaintiff was, at the time of the occurrences herein 
stated, an aged, infirm and ignorant woman ; she had lived 
in the same family with her son Meshach, the defendant’s in- 
testate, for several years, and on account of her frail condition, 
mentally as well as physically, for she had just before had a 
stroke of paralysis, she entrusted the entire control and man- 
agement of her business to him. Her hands worked the plan- 
tation with him, and all the profits and surplus realised from 
the crops, after paying the store-bills and other expenses, were 
retained by him, without rendering any account to her. The 
said Meshach was her oldest child, and the only one of age ; 
she had the most implicit confidence in his business capacity 
and integrity. The plaintiff owed one James W. Clark, as 
assignee, two notes, amounting together to about one hundred 
and fifty dollars, (3150) and some few debts besides, but she 
had abundant means, ultimately, to pay them all, but no pre- 
sent fundstodoso. When she was informed by herson Meshach, 
that Mr. Clark had purchased her notes, she was very much 
alarmed and agitated; she appealed to him to devise some plan, 
or furnish her with some means, to save her from the ruin that 
the urgent collection of these notes would bring on her. The 
plan he devised for that purpose was, to have a deed of trust 
made of all her property, securing the payment of all her 
other debts, leaving out Clark, and as the property was great- 
ly more valuable than these debts amounted to, he proposed 
that she should make fictitious debts to be secured in the said 
deed. This was his plan, and she, knowing nothing about busi- 
ness, and yielding every thing implicitly to him, gave in 
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to it, and did make three several notes payable to him, one 
for $200, due Ist January, 1849, one of $150, due Ist: Janv- 
ary, 1850, and one for $50, due 2nd ———,, 1849, which were 
entirely without consideration, and made for the sole purpose 
of carrying out the scheme which the said Meshach had de- 
vised to extricate her. In furtherance of ihis plan, she made 
a deed of trust to the defendant John Cauble, to secure these 
notes, which are set forth therein, and all the debts which she 
actually owed. This deed conveys her dower in the land on 
which she lived, a negro woman, all her corn, bacon, oats, 
hay, house-hold and kitchen furniture, horses, cattle, and 
stock of every kind, and every thing else thatshe owned. Short- 
ly after this was done, she became aware of the nature of the 
transaction and sought to get rid ef it. She paid all the other 
debts mentioned in the deed, and then demanded that he 
should surrender it as well as the notes. This he failed to do, 
putting her off with various pretexts until his death, which 
took place in —. The defendant Brown administered on 
his estate, and proceeded to the collection of these notes, by 
requiring of the trustee, the defendant Cauble, to advertise 
the property for sale. The Dill is filed to enjoin the sale, and 
to stop the collection of the ndtes. 

The defendants answered. Replication was taken to the 
answers. Commissions and proofs taken, and the cause being 
set down for hearing, was sent to this Court. 


Fleming and J. £. Kerr, for plaintiff. 
Boyden, tor defendants. 


Nasu, C. J. Fraud vitiates every contract into which it 
niers, and equity will grant relief by declaring it void 
and decreeing the instrument executed under it to be de- 
livered up, and this whether the fraud be actual or con- 
structive. The party, however, claiming this relief, must 
come into Court with clean hands. If he has been a particepa 
eriminis in the concocting of the fraud, equity will leave him 
to his legal remedy; in other words, will not interfere be- 
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tween the parties, but stand neuter. Relief is not granted 
where both parties are truly in part delicto. Yor entoreing, 
however, this rule, it is not sufficient that both parties are im 
delicto, concurring in the unlawful act; they must stand in 
part delicto, for there may be other, and very different, de- 
grees of their guilt. Judge Srory, in the Ist vol. of his Equity, 
section 300, says “ one party may act under circumstances of 
oppression, imposition, hardship, undue influence or great 
inequality of condition, or age, so that his guilt may be far 
less in degree than that of his associate in the offense.” In such 
eases the court will grant relief in favor of a plaintiff who was 
particeps criminis as not being in pari delicto. Such is the 
decision of the master of the rolls in Osborne v. Williams, 18 
Ves. 382. The master observes, “ Courts of law and equity 
have held that two parties may concur in an illegal transac- 
tion, without being deemed in all respects in pari delicto. I 
consider this agreement as substantially the mere act of the 
father.” The agreement between the parties was an illegal 
one, as being in contravention of the post-office act. The par- 
ties being both dead, the bill was filed by the representatives 
of the son, against the representatives of the father, for an 
account, and decreed, though both decedents were participes 
eriminis. 

The same principle applies to cases of usury. If the bor- 
rower asks relief, equity will grant it upon such terms as it 
may prescribe ; and if he has paid the nv ney, he can recover 
back the excess of interest, and neither the maxim of parte 
ceps criminis, nor that of wolenté non fit injuria applies. He 
is not in part delicto. We stands in vinculis,—is called the 
slave of the lender, and is compelled to such terms as the 
usurer and his necessities impose upon him ; Smith v. Brom- 
ley, Doug. Rep. 696, in note; 1 Story’s Eq. see. 302. 

Let us bring this case to the test of those cited. The plaintiff 
is the mother of Meshach Pinckston, deceased, whose represen- 
tative, Moses Brown, is before the Court. At the time the 
notes and deed of trust were executed, the plaintiff was old, 
infirm, weak of mind, and much diseased and distressed in 
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body, having, as the testimony shows, recently been struck with 
paralysis. Iler property was not large, but more than sufti- 
cient to pay all her debts. With a view to delay and hinder 
Mr. Clark in the collection of his debt, the deed of trust was 
made, ali her other debts being provided forin it. This deed 
is then clearly void as to Mr. Clark—the transaction was ille- 
gal, and the plaintiff was a particeps criminis ; and.as all the 
debts secured by it have been paid, except the notes made 
payable to Meshach Pinckston, the plaintiff is entitled to a 
decree to have it surrendered, together with the property 
mentioned in it, unless she stands in paré delicto with the 
obligee, Meshach. Ie was her oldest son; all the rest of her 
ehildren being infants. Ie lived with his mother, and they 
worked the farm together. Ile managed the whole business, 
sold the crops, and after furnishing the family, paid the store- 
bills and other accounts, and appropriated the residue of what 
was realised, to his own use. His mother had great conti- 
dence in his integrity and ability. In the language of one of the 
witnesses, “ such was his influence over the old lady, that he 
could make her do just what he wished her to do.” 

Such was the relation in which the mother and son stood to 
each other. The plaintiff becoming very uneasy about her 
affairs, Mr. Craige was sent for to advise with. When he got 
there, he found the old lady in bed, weeping and much dis- 
tressed. She told him she had been informed that Mr. Clark 
was about to enforce the payment of his debt, and if he did 
go, it would ruin her. Meshach was there and no one else. 
She proposed to make a conveyance of her property to her 
children, The witness proposed she should make a trust, to 
which she assented. Upon summing up the amount she owed, 
it was ascertained that, excepting the debt to Clark, the pro- 
perty to be conveyed would considerably exceed in value the 
amount of the debts. With a view to cover the whole of the 
property, Craige proposed that the plaintiff should execute three 
notes to her son Meshach, to an amount sufficient for that pur- 
pose. The notes were written and executed and antedated, 
so as to come within the operation of the deed. No one, up- 
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on reading the proofs in the case, can doubt that Meshach 
was the person who gave the information that Clark was about 
to press the collection of the debt due him. Was this infor- 
mation true? What has become of the Clark debt? We 
hear nothing more of it. Is it still in existence? For aught 
that appears it is, and no demand of it by Clark, or any other 
person, isshown. We are justified, then, in considering the 
information given to her to have been false, and given for the 
purpose of working upon her fears, and driving her to the 
execution of the trust. This case is, in some of its leading 
features, like that of Osborne v. Williams, ubi supra. There, 
the concoction of the fraudulent transaction was a father prac- 
ticing on his son; here, it is a son practicing on the weakness 
of an aged and confiding mother. In the case just referred 
to, the master of the rolls says, “ I consider this agreement as 
substantially the mere act of the father ;” and the deed of trust 
in this case, under the evidence, is to be considered as the 
mere act of Mesliach, the son. Here were imposition, hard- 
ship, undue influence and great inequality in age, all brought 
to bear upon the plaintiff. The mother and son were in de- 
licto, but not in part delicto, and the plaintiff is entitled to 
the decree she asks. 


Per Curiam, Deeree accordingly. 





JOHN IRELAND and another against PETER FOUST and others. 


It i$ not a ground for excluding property from a residuary clause in a will. 
that the testator did not know, or believe, that he had a title to it. 

Oue purpose of a residuary clause is to dispose of such things as may have 
been forgotten, or overlooked, or may be unknown. 

Where a party purchased, on speculation, a doubtful right of certain children, to 
slaves which had been bequeathed by their father to their mother, which 
right was afterwards decided against the purchaser, he has no right in 
equity to claim a re-imbursement for the loss of his money, out of pecunia- 

ry legacies left by the mother to such children. 
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Causx transmitted from the Court of Equity of Alamance 
county. 

At the December term, 1853, of this Court, the suit of 
Foust v. Ireland, 1 Jones’ Rep. 184, was decided, by which it 
was established that Mrs. Mary Foust took the full right 
and property to certain slaves bequeathed to her by the will 
of her late husband, Peter Foust, in case she abstained from 
again marrying. Up to the time of this decision, there was 
great doubt prevailing amongst those interested in the succes- 
sion, whether, under her husband’s will, Mrs. Foust took more 
than a life estate in these slaves In case she took but a life 
estate, it was conceded on all hands that the slaves devolved 
upon the living children of the testator, Peter Foust, and the 
children of a daughter, Mrs. Clapp, who was dead. In the 
year 1851, the plaintiffs, Ireland and Hurdle, purchased the 
right of Mrs. Amick, one of the children of Peter Foust, to the 
slaves in question, which was supposed to be one sixth part in 
the remainder after the death of Mary Foust, for which they 
paid $1600. They also purchased of Peter Clapp, one of the 
children of Mrs. Clapp, his supposed interest in his mother’s 
share of the slaves, at $250; also of Henry Clapp, another of 
her children, his interest, at $200; and of Solomon May, who 
had married a daughter of Mrs. Clapp, his wife’s interest 
therein, at $250. 

Mary Foust, the widow of Peter Foust, long before the de- 
cision of the case in the Supreme Court, to wit, in the year 
1849, made her will, in which she bequeathed, among other 
things, as follows: 

“ 2nd. I will to my daughter, Elizabeth Clapp or her chil- 
dren, one hundred dollars. 

“3rd. I will to my daughter Sally Amick, one hundred 
dollars.” 

She then proceeds to will to her sons, John, George, Peter 
and Daniel ioust, several plantations, describing them, and 
to Daniel Foust $200. 

She bequeathis some small specific legacies to divers persons, 
and then proceeds: 
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“13th. I will to my son Peter Foust, one negro man nam- 
ed James, and five hundred dollars in cash, to him and his 
heirs and assigns forever. 

“14th. The balance of my property, not willed away, to be 
sold by my executors, either at public or private sale, or to be 
divided at their discretion, and after paying off all the above 
legacies, if there should be any thing left, it is my will that 
it shall be divided among my sons, share and share alike.” 

Mrs. Foust died in the year 1851, without having married 
again, at which time the slaves had largely increased and be- 
come very valuable. 

The plaintiffs allege in their bill that Mrs. Foust never sup- 
posed or believed that she had any greater estate than a pro- 
perty for her life in the slaves in question, and that she did* 
not intend, by the residuary clause in the above recited will, to 
pass them to her four sons, and that according to a fair con- 
struction of the will, she died intestate as to them, so that the 
parties from whom they purchased were entitled, each toashare, 
and they pray that they may have the benefit of their pur- 
chases allowed them by a decree of this Court. 

But if in this they are mistaken, and the Court.shall be of 
opinion that the slaves passed by this residuary clause, they 
pray that they may be, pro tanto, reimbursed for the money 
they have paid, out of the two pecuniary legacies of one hun- 
dred dollars, willed to Mrs. Amick and Mrs. Clapp. 

The next of kin of Peter and Mary Foust are made parties 
defendant, who answered the bill; but asthe decision of the 
Court is based upon a consideration of the equity set forth in 
the pleadings as above stated, it is not deemed necessary to 
notice further the answers or the proofs taken in the cause. 


Winston, Sen’r, and Norwood, for the plaintiffs. 
Moore, for the defendants. 


Pearson, J. The rule is settled that, under a general re- 
siduary clause, every thing passes that is not disposed of by 
the will. 
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It may be true that the testatrix did not know she was en- 
titled to the absolute property in the slaves; we are inclined 
to think such was the fact, because she seems to have been doubt- 
ful whether there would be any thing left after paying off the 
specific and general legacies; but however this may have 
been, it is not sufficient to make an exception to the rule. The 
grounds upon which exceptions are made, are stated and dis- 
cussed in Lea v. Brown, ante 141. This case does not come 
within any principle that has been recognized as sufficient to 
make it an exception. The presumption is that every one 
who makes a will, intends to dispose of his whole estate, and 
one purpose of a general residuary clause is, to dispose of such 
things as may have been forgotten or overlooked, or may be 
unknown. 

The plaintiffs have no pretext for setting up a claim to the 
pecuniary legacies of $100. These legacies have no reference 
to, or connection with, the slaves whatever. 


Per Curiam, Bill dismissed. 


*.* Ilis Honor, the Curer Justice, was prevented by sick- 
ness from attending the Court during the greater part of this 
term, which accounts for the fact that so few opinions of his 
appear in this number. 
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AGENT. 

1. One who has undertaken, in a covenant, to act as an agent to explore 
survey and sell, a body of lands, and account at stated periods, and who 
took from his principal a power of attorney enabling him to make title, 
cannot, without taking steps to put an end to the trust, purchase for 
himself another title to the land thus eatrusted to him. Blount y. Ro- 
beson, 73. 

2. The death of the principal in the above case, after the agent had bid off 
the land at a sheriff's sale, although it revoked the power of attorney to 
sell, did not affect the agent’s duty under the covenant, and enable him 
to take an adversary position towards the heirs. bid. 

3. Where a confidential relation is established between parties, either by 
act of law, or by agreement, the rights incident to that relation continue 
until the relation is put an end to, and time will not operate as a bar du- 
ring the existence of such relation. bid. 

Ving Assets, 2,3; ConripENTIAL RELATION. Compromise, 2. 


AMENDMENT. 
Under ch. 33, sec. 17, Rev. Code, a bill can be amended, as to parties, in 
the Supreme Court. Kent v. Bottoms, 69. 


ANTE-NUPTIAL AGREEMENT. 

1. Ante-nuptial agreements, being peculiarly liable to misapprehension and 
misrepresentation, will not be enforced in our courts, unless they are en- 
tirely satisfied that they were made. Jfontgomery v. Henderson, 113. 

2. A bill, therefore, that alleged such a contract, but stated that it was not 
reduced to writing, because the parties thought its provisions were already 
embraced in the will of a relation, from whom the property was derived, 
was dismissed upon demurrer, bid. 


APPEAL. 

Where the Judge in the Court below refused to set aside a sale because of 
a mistaken idea that his discretion was controlled by a principle of law 
which had no application, it was Held an appeal would lie to this Court, 
and that the question should be sent back to the Court below, that it 
might be again considered by that Court, and its discretion fairly exer- 
cised. Clayton v. Glover, 371. 

Vive CERTIORARI. 


ARBITRATION. 

1. Where matters in controversy are submitted to arbitration by agreement 
of the parties, being a tribunal of their own choosing, it is independent 
in its action, and no appeal will lie from its decision; neither can it be 
rescinded by a court of law or equity. The only ground upon which an 
award upon a submission in pais can be set aside in a court of equity is, 
that it is against conscience to take benefit under the award. Gardner 


v. Masters, 462. 
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2. An award upon a submission, in a suit pending in court, requires more 
certainty than is required in an arbitration by agreement out of court, 
because the court is to pronounce its judgment upon it. bid. 

3. Mistakes in charging interest and the like, do not furnish a ground for a 
court of equity to interfere and set aside an award. bid. 

4. A want of certainty and finality are not such errors as make it against 
conscience to seek the enforcement of an award. Ibid. 

5, An award is deemed sufficiently certain and final when it is as much so 
as the nature of the case will admit. bid. 

6. In a suit at law upon a bond conditioned for the performance of an 
award, as the question whether the authority of the arbitrators was re- 
voked before the award was made, can be legitimately put in issue there- 
in, a court of equity will not take cognizance of it. Nor is there any- 
thing in that question affecting the conscience of him in favor of whom 
is the award. bid. 

7. A court of equity will not set aside an award because the arbitrators 
have awarded costs in such a case without authority, as the party can 
have the benefits of it, on the trial at law, in the mitigation of damages. 
Ibid. 


ASSENT. 
See Execuror. 


ASSETS. 
Vide Execuror; Marsnauinc; LecActes; ABATEMENT OF=TAKEN FOR 
DEBTS. 


ASSETS—FOLLOWING OF. 

1. A creditor may follow the assets in the hands of legatees and other per- 
sons claiming as volunteers, or fraudulent alienees of an unfaithful and 
insolvent executor. And such a volunteer is not protected by the fact, 
that the executor had sufficient assets to pay all the debts, but wasted 
them. Barnawell v. Threadgill, 50. 

2. In a bill to follow assets fraudulently removed, as it does not proceed on 
the idea of punishing the defendant for a fraudulent removal of the as- 
sets, one who acted as a mere agent in running off and selling them, but 
who paid over the price to his employers, is not liable for the value of 
the property, but such a defendant must pay costs. Jbid. 

3. Where a person, standing in a confidential relation to an intemperate 
executor, who has wasted the estate, is found in possession of a part of 
the assets, upon a suit by the creditor to follow such assets, it is incum- 
bent on him to show that he purchased fairly and paid the price. . bid. 


ASSIGNMENTS. 
Vide Set-orr. 


BAIL. 
Vide Sussrirution, 2. 
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BANKRUPTCY. 

A creditor, who takes a dividend of the effects of a bankrupt, surrendered 
under a petition filed by himself, is not estopped from collecting the re- 
mainder of the debt, if the debtor fails to get his eertificate. Hamlin v. 
Hamlin, 191. 

Vide Presumprion OF PAYMENT. 


BEQUEST—UNLAWFUL. 
Vide ConsTRUcTION OF A CHARTER. 


CERTIORARI 

1. The writ of certiorari will lie to bring up a cause from a court of Equity 
to the Supreme Court, where a sufficient reason is shown for not appeal- 
ing. McLeran v. Melvin, 195. 

2. Where the person really interested in a cause in Equity was a feme 
covert, upon a statement made by her husband, who had joined her in 
the suit, showing that an injunction to restrain an execution levied on 
her property had been improperly dissolved—that he was absent from 
court upon urgent business when the decree was made—that his attor- 
ney had told him his presence would not be required at the trial—that 
his attorney had endeavored to” procure surety for an appeal without 
success—and that he would have appealed if he had been present—it 
was Held to be a sufficient cause for granting a certiorari. bid. 


CHARGE ON AN ESTATE. 

Where a testator charged his estate with the support of one for life, and 
provided no fund out of which the support was to be furnished, it was 
Held, that property undisposed of by the will, must, in the first place, be 
applied to that purpose. Freeman v. Okey, 473. 


CHILD, OR CHILDREN. 
Vide Luurations 1x Remarxper, 3. 


COLOR OF TITLE. 
A sheriff's deed accompanied with possession, will operate as eolor of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff’s auction. 


Blount v. Robeson, 73. 


CLERK AND MASTER. 
Vide Court or Equiry. 


COLLUSION BETWEEN THE ADM’R AND A DEBTOR. 
Vide Jurispictioy, 3. 


COMMON LAW. 
Vide Laws or ANoTHER Stare. 
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COMPROMISE. 

1. Parties to a compromise must deal with each other upon an equal foot- 
ing. Barnawell v. Threadgill, 50. 

2. Where a party to a suit, with all the knowledge on his part of the only 
doubtful matters in dispute, entered into an arrangement with the agent 
of the other party, by which the principal was to get not more than one- 
twentieth of his debt, and it was a part of the arrangement that it should 
be kept a secret from the principal’s vounsel and friends, it was Held not 
to be a compromise that would be supperted in a Court of Equity. bid. 

3. Mere inadequacy of consideration will not defeat the compromise of a 
doubtful claim, when it is entered inte fairly, and with deliberation ; but 
where the parties were not in equal ignorance of their rights, and were 
not dealing on equal terms, inadequacy of price may fairly be relied on 
as proof that a party had been imposed on and defrauded. bid. 


CONFIDENTIAL RELATION. , 

Where a young man, living with near relations who had great influence 
over him, was induced by the misrepresentations of these relations as to 
the nature of a decree in the Supreme Court theretofore rendered be- 
tween them, to execute a bond for a large sum of money by way of cor- 
recting such decree, the Court of Equity enjoined the collection of the 
bond and ordered to be cancelled. Graham v. Little, 152. 

Vide Acent, 3; Fravp, &c., 7, 8. 


OONSIDERATION—WANT OF. 
It is against conscience te enforce the collection of a bond, where nothing 
has been received fort. Richardson v. Williams, 116. 


CONSTRUCTION OF A CHARTER. 

Where an Act of Assembly, incorporating the trustees of a college, provi- 
ded that their property should not, at any time, exceed a certain amount, 
in 2 suit brought for a legacy exceeding that amount, it was Held that 
only se much as was necessary to make their whole property amount te 
the limit specified in their charter, could be recovered, and that the over- 
plus of the personalty vested, at the testator’s death, in his next of kin. 
The Trastees of Davidson College v. Chambers’ Executors, 253. 


CONSTRUCTION OF A DEED. 

1. The fact that it is unusual for a man to make a trust in favor of a child, 
which his wife may have by another husband, will not, of itself, justify a 
court to depart from the ordinary meaning of terms used in a deed. 
Evans y. King, 387. 

2. A declaration of an executed trust of land, will have exactly the same 
construction as if it had been a conveyance of the legal estate; such a 
declaration, therefore, that does not contain words of inheritance, passes 
only an estate for life. bid. 





507 INDEX. 


CONSTRUCTION OF A WILL. 


1, Where a testator, in one part of his will, uses words which describe cer- 
tain objects of his bounty as a class, and in another part of the will refers 
to them by the same words of description, the presumption is that, in 
both instances, he uses the words in the same sense, and in both instances 
intends them to take asa class. Lockhart v. Lockhart, 205. 

2. Where a negro woman was given by parol to a married daughter, and 
after the woman had a child, the owner willed the woman and her in- 
crease to the daughter, reciting that the testator had mentioned the said 
woman in a bill of sale made by him to the husband, and at the time of 
making the will, executed a bill of sale for her to the husband, dating it back 
to the time of the parol gift, it was Held to be a confirmation of such gift, 
and passed the child as well as the mother. bid. 

3. The words “all of every thing on hand,” in immediate succession to a 
bequest of a horse, house-hold and kitchen furniture, shop and plantation 
tools, were Held not to pass notes and other choses in action. Young 
x. Young, 217. 

4. Where a testator, having a wife and two daughters, directed in his will 
that certain, slaves, and other property, should be divided “ between his 
wife and children,” and in a subsequent clause directed that, in case of the 
death of one of his daughters “ leaving no heir of her body, then, and in 
that case, it may goto my remaining child or children,” one of the daugh- 
ters having died in the life-time of the testator, it was Held that her share 
went to her sister, and that the widow took but one-third. Garrison 
v. Eborn, 288. : 

¥. Where it is provided in a will, that the widow should take of certain 
articles as much as she wanted, it was Held that she was vested with 
unlimited discretion as to the quantity she might take, even to the amount 
of the whole of the articles mentioned. bid. ‘ 

. The Act of Assembly in relation to the time when a will “shall speak 
and take effect,” applies only to the property named in it, and not to the’ 
legatees. Ibid, 

7. Where a testator directed that a tract of land, given to one of his chil- 
dren, should receive contribution until it should be made equal in value 
to the shares of the other children, Held, that a crop growing on the 
land when the testator died, was subject to be valued with the land. 
Whitsett v. Brown, 297. 

3. Where a testator directs that his estate shall be divided equally amongst 
certain classes, no notice being taken of advancements that had been 
made to certain individuals of these classes, Held, that there is no reason 
for taking these advancements into the estimate. bid. 

. Where a testator bequeathed as follows: “I give to S, A. (his wife) all 
the negroes, of every description, that I have received through or by her, 
viz: B, C, D,” naming them and several others, and concluding the list 
with an “ &c.” “and all the undivided negroes of the estate of W. K., 
also $312 in cash, the amount for which H (one of the negroes that came by 
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his wife) was sold,” and died intestate as to all the rest of a large estate, it 
was Held to have been the intention of the testator to pass the increase 
of the slaves of both classes, irrespective of the times of their birth. 
Redding v. Allen, 358. 

10. Where two modes of description are used, and there is a descrepancy 
between them, that mode will be followed which is least liable to mistake. 
Tid. 

11. Where slaves given as above to a legatee, were hired out by the execu- 
tor after the death of the testator, it was Held that the hires went to the 
legatee. bid. 

12. Where a sum of money was given in lieu of one of the negroes that, be- 
fore the will was made, had belonged to the former of the above classes, 
but sold by the testator, it was Held that such sum of money should bear 
interest from the death of the testator, bid. 

13. Where a testator ordered his estate to be divided between his wife and 
certain chitdren, she to have a part for life, and at her death, there was to 
be an equal division of the part held by her, amongst the same children, 
it was Held that one of the children, who had not received his share in 
the first division, had a right to have it made good to him in the second 
division. Johnson vy. Johnson, 437. 

. The word “or” will be construed tg have been meant for “and” when 
the plain intent of the testator will be defeated without the substitution; 
but it is never admissible, unless it is necessary to carry out the mani- 
fest design of the will. Harrison v. Bowe, 478. 

5. Where a testator, seized and possessed of a large real and personal es- 
tate, made a partial disposition of it to some of his children and to his 
widow, to the latter of whom he gave household and kitchen furniture, 
slaves, horses, farming implements, and many other things applicable and 
necessary for house-keeping and farming operations, leaving out the bulk 
of his land, and then adds, “I will that all the balance of my estate, real 
and personal, be disposed of as the law directs,” it was Held to have 
been the intention of the testator that the widow should have her dower 
assigned in the mode directed by law in cases of intestacy. Bost v. 
Bost, 484. 

. It is not a ground for excluding property from a residuary clause in a 
will, that the testator did not know, or believe, that he had a title to it. 
Ireland v. Foust, 498. 

17. One purpose of a residuary clause is to dispose of such things as may 
have been forgotten, or overlooked, or may be unknown. bid. 

Vide Description oF A FUND; EMANCIPATION ; ILLEGITIMATE CHILDREN ; SUR~ 

vivors, 1, 2, 3. 


CONSTRUCTION OF AN ACT OF A PARTY. 
Vide Acts, &c. 


CONTINGENT REMAINDER. 
Vide Limitations ix REWAENDER, }, 2, 3. 





509 INDEX. 


CORPORATIONS, THEIR RIGHTS, POWERS AND DUTIES. 

1. A corporation whose term of existence is-limited to a number of years, 
may, nevertheless, purchase and hold land in fee simple, when authorised 
by its charter. Rives v. Dudley, 126. 

2. A charter of incorporation creating a company for the purpose of effect- 
ing a communication by a plank road between designated points with 
the privilege of taking tolls, does not authorize the company to establish 
a stage line upon their road, nor to contract for carrying the United 
States mail. Wiswall v. The Greenville and Raleigh Plank Road Com- 
pany, 183. 

Vide Construction OF A CHARTER. 


COSTS. 

Although it is usual, in suits against executors and administrators, for the 
settlement of estates and the payment of legacies, to direct the costs to 
be paid out of the fund, yet, where the estate is very small, an executor 
who makes costs, by relying upon an unreasonable objection, will be de- 
creed to pay them personally. Benick v. Bowman, 314. 

Vide Arsirratioy, 7. 


COURT OF EQUITY—SALES BY. 
1. A court of equity has power to set aside a sale made under its order, as 
well at the instance of the purchaser, as of the owner of the property. 


Clayton v. Glover, 371. 

2. A court of equity has no power to order the sale of land, for the pur- 
pose of converting it into more beneficial property, where it is. limited in 
remainder to persons not in esse. Watson vy. Watson, 400. 

3. Where lands are ordered to be sold for partition by a court of equity, 
the authority of the court to set aside an inchoate sale, and to order a 
re-opening of the biddings, applies as well to cases where all the parties 
are adults, as where some of them, or all, are infants. Bost ex parte, 482. 


CREDITORS. 

' Plaintiffs in a court of equity are only bound to show that they have re- 
duced their debts to judgments, when they sue as creditors, to obtain an 
equitable fi. fa. where property cannot be reached by a /i. fa, at law, 
or where they sue to have the rights of their debtor declared and incum- 
brances removed, so as to make the property bring a fair price. Potts v. 
Blackwell, 449. 

Vide Frauputent conveyance, 1, 2,3; Tausrers, 1. 


COVENANT. 
1. Where, by the terms of a covenant to convey land, it is provided that 
the vendor is “to make a deed when called for,” the vendee may demand 
a deed before the purchase-money is paid. Simmons v. Spruill, 9. 
2. Where, however, the vendee has sought the aid of the Court, and it ap- 
pears there is danger of the purchase-money being lost by his insolvency, 
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the Court will not permit him to receive his deed, until the money has 
been paid, or tendered. bid. 
Vide Srarure or Fravups. 


DEBTS—FUND TO PAY. 

Where a fund was ordered to be raised for the payment of debts by the 
hires of certain slaves, and it turned out that the debts were greater than 
the value of the slaves, it was ordered that they should be sold for the 
purpose of paying the debts. Shaw v. McBryde, 173. 


DECREE. 


Where the object of a suit was to enjoin the collection of a note, upon the 
ground of a counter claim in favor of the maker against the holder, a 
reference to a commissioner to state an account between the parties, a 
report and a confirmation thereof, before replication is entered and the 
cause set down for hearing, could not be considered as being intended as 
an adjudication upon the merits. Carter v. Privatt, 345. 

Vide Pieapine, 4, 6; Trustees. 


DEDICATION TO PUBLIC USE. 


1, Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there 
is forthwith a dedication of such space to the public use, and he will be 


estopped from hindering its use inthat way. Rives v. Dudley, 126. 

2. But a permission, by the owner of land, to an incorporated company to 
build a toll-bridge on his land for their gain, does not come within the 
principle of such dedication by estoppel. bid. 


DEED OF TRUST. 

1. Where there is a provision in a deed of trust, that certain debts, naming 
them, are to be paid, and a further provision, that the debts shall be paid 
as they fall due, and some of the enumerated debts are due at the time 
of making the deed of trust, these latter are to be paid. Miller v. Cherry, 24. 

2. Where a surety assents to a deed of trust, which gives him a preference 
over other sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he shall not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by himself to the 
maker of the deed, by setting it off with other liabilities to him, not se- 
cured by the deed. bid. 

3. A provision in a deed of trust to secure certain persons in sums due 
them, and against certain existing liabilities as sureties, also against fu- 
ture liabilities which they may incur as sureties, and future debts that 
may be justly due them, there being no allegation, or proo fof fraud, is 
valid, and will be enforced in a court of equity. Jrwin v. Wilson, 210. 

Vide Acgurrrance; Desoriprion or A pest, 1, 2; FRavpULENT coNvVEY- 

ance, 1, 2,3. Securtry—Srirvnation For. 
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DEMURRER. 


An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but 
if he be a merely formal party, against whom no relief is prayed, the 
cause will not be retained on his account, if the demurrer of the others 
were sufficient to overthrow the equity of the bill. Brown v. Pratt, 202. 
Vide Pieaprxe, 2. 


DESCENTS. 

1. Where land was devised to a grand-son by his paternal grand-father, 
and the devisee died in the life-time of his father, it was Held that the 
devisee not being an heir, or one of the heirs, of the devisor, the estate 
passed to his uncles and aunts on the mother’s side as well as those on 
the side of the father. Osborne v. Widenhouse, 238. 

. The surviving father or mother of one seized of land, who dies without 
leaving issue capable of inheriting, or brothers, or sisters, or the issue of 
such, will take the inheritance under the proviso in the 6 Rule of the 
chapter of descents, (Rev. Code, ch. 38) without regard to the question 
whether such parent is of the blood of the purchasing ancestor. McMi- 
chal vy. Moore, 471. 


DESCRIPTION OF LAND. 

In a covenant to sell land, it is sufficiently certain to describe it as the land 
“whereon the vendor resides,” or as the “A. B. farm,” provided the 
tract thus called, is capable of being otherwise sufficiently identified. 
Simmons v. Spruill, 9. 


DESCRIPTION OF A CLASS. 
Vide Construction oF A WILL, 1. 


DESCRIPTION OF A DEBT. 

1. Where, a debt was truly described in a deed of trust, in every essential 
particular, except by its date, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from 
the mistaken date set out in the deed of trust. filler v. Cherry, 24. 

. Where there are contradictory descriptions given of a thing, that de- 
scription will be adopted, which, in its nature, is least liable to error. Ibid. 

3. A debt described properly in a deed of trust as to the amount—as to the 
time of its falling due—as the object for which it was created—as to the 
names of the makers, and as to the corporation for whom the debt was 
contracted—shall not be rejected because of a variance in the description 
of the name of the payee from the true name. Gardner v. Pike, 306. 


DESCRIPTION OF A FUND. 


A provisoin in a will that “all the money that I have on hand, or loaned 
out,” shall accumulate for ten years, will embrace all the funds of the tes- 
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tator from whatever source arising; especially where such a construc- 
tion is necessary to prevent an intestacy as to a part of the estate. Ap- 
ple vy. Allen, 120. 


DIGNITY OF DEBTS. 

The claim which a wife has against the administrator of her husband for 
money arising from the sale of her land which he had received, is a sim- 
ple contract debt, and must be so treated in the course of administra- 
tion. Bateman v. Latham, 35. 


DIVORCE. 
Vide Practice, 6. 


DISTRIBUTEES. 

1. A woman, in contemplation of marriage, conveyed land and slaves in 
trust for her sole and separate use, with power to dispose of the same by 
will or deed, and in default of such disposition, then to her issue, and in 
default of issue, then to her heirs-at-law and distributees ; she died with- 
out having disposed of the property and without issue; J/eld, that the 
husband took the slaves under the above limitation in preference to the 
next of kin. Boyd v. Small, 39. 

. Under the statute of distributions, the word “ distributees” is a word of 
limitation, and net a word of purchase, and, in its use under the statute, 


the rule in Shelly’s case has a like operation with respect to personalty, 
as the word “heirs” has at common law with respect to land. bid. 


DOMICIL. 
Vide Lex Loct. 


DOWER. 


Vide Construction or A wiLt, 15. 


ELECTION. 

1. Where a testator, by his will, gave a slave to A, which, after the date 
of the will, he gave by deed to B, having by the same will given lega- 
cies of greater value than the slave to B, there is no construction author- 
ised by the Act of 1844, (providing that a will shall speak and take effect 
as if made immediately before the death of the testator; Rev. Code, ch. 
88, sec. 3), that can require B to elect for the benefit of A, between his 
legacies under the will, and the slave conveyed by the deed. Robbins 
v. Windly, 286. 

2. The act of 1844, ch. 88, sec. 3, relates to the subject matter of the dispo- 
sition only, and does not, in any manner, interfere with the construction 
in regard to the objects of the gift. bid. 

Vide Prockeps OF THE SALE OF LAND, 
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EMANCIPATION. 
Children of a female slave directed by will to be liberated, born after the 
making of the will and before the death of the testator, are not entitled 
to their freedom. Leary v. Nash, 356. 


EQUALITY OF DIVISION. 
Vide Construction oF A wiLL, 8. 


ESTOPPEL. 

1. One who has entered into a deed, as a trustee, will not be heard to gain- 
say the title of the property conveyed to him by the deed. McLeran v. 
Melvin, 195. 

2. Where a woman, upon the eve of marriage, made a conveyance of pro- 
perty to a trustee, to which she then had no right, but to which she af- 
terwards acquired a right, Held that the property passed to the trustee 
by estoppel. Denick v. Bowman, 314. 

Vide Pieapine, 6. 


EXECUTOR—ASSENT OF. 

Where an estate in slaves and other chattels is limited in remainder after 
the expiration of a lfe-estate, an executor may safely deliver the proper- 
ty to the life-owner without qualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect his interest by apply- 
ing to the courts of equity. Apple v. Allen, 120. 

Vide Interest; Marsuattinc; Remarnvers, &c., 4; Susstirvtioy, 1. 


EXPENDITURES. 


Vide GUARDIAN AND WARD. 


FEME COVERT. 

1. The words “for her sole and separate use” when applied, in a will, to an 
unmarried female, do not create any such separate interest as upon her 
marriage afterwards, will prevent the property from vesting fully in her 
husband. Apple v. Allen, 120. 

. The words “ which negro I design for the benefit of A. Y. (a married 
woman) and her children, and not to be subject to any debt or debts 
which J. Y. (the husband) may contract, or have contracted,” were 
Held sufficient to give a sole and separate estate to the wife and a remain- 
der to her children. Young v. Young, 216. 

. A bequest to six sisters, one of whom was married, “not to go to any 
but my sisters directly and their progeny, and not to their husbands,” 
was Held to confer a sole and separate estate for life, as well upon the 
unmarried sisters, who might thereafter marry and have children, as 
upon the married one. Bridges v. Wilkins, 342. 

4. Where slaves were bequeathed to a trustee for the sole and separate use 
of a feme covert for her life, with a remainder to her children, money 
arising from the hires and profits of such slaves in the life-time’of the 
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feme, if in the hands of a trustee, goes to the wife’s representative, where 
it, would, in the first plaee, be liable to any debt she might have con- 
tracted in anticipation of the fund, and then become the property of the 
husband, jure mariti. Powell v. Cobb; 456. 


FRAUDULENT EMANCIPATION. 

1, A bequest of slaves, with a provision by which they may be supported 
without working like other slaves, is a violation of the policy of the State 
and void. Lea v. Brown, 141. “ 

2. A bequest of two hundred acres of land and three thousand dollars, with 
a family of slaves, who were valuable, with a provision that on the death 
or insolvency of the legatee, one of the slaves should select an owner, 
who was also to take the land and money, with an injunction that the 
slaves should be treated kindly and humanely, is manifestly for the ease 
and benefit of the slaves and against the public policy. bid. 


FRAUD AND FRAUDULENT CONVEYANCES. 

1, Where an insolvent person purchased a stock of goods in a distant mar- 
ket, and immediately, on getting home, conveyed them in trust, partly 
to secure a feigned debt, and stipulated in the deed for his possession of 
them, for sixteen months, without any explanation or reason given to 
rebut the presumption of fraud arising from such provision, /eld, that 
the deed was void as against creditors. Grimsley v. Hooker, 4. 

2. A creditor, in order to reach property which has been fraudulently con- 
veyed, must take hold of the property by getting a judgment and seiz- 
ing it under an execution. A second conveyance to such creditor, or 
for his benefit, by the fraudulent grantor, will give no lien, or title, to the 
property. bid. 

3. Where, after a creditor had commenced an action, and before he could 
get a judgment, a trustee in a fraudulent deed of trust sold the property, 
and put it out of the reach of the execution which afterwards igsued, 
Held, that such trustee was liable tothe judgment creditor, to {he amount 
of the property sold by him. bid. 

4. Where a party to a suit in court, fakely represented to another party, 
an ignorant female living out of the State, that a certain questien had 
been decided against her, and thus obtained from her an assignment of 
her interest which was worth $1200, for sixty dollars, the Court of Kqui- 
ty will enjoin him from taking from the clerk’s office more than he paid 
for the claim with interest. Stewart v. Hubbard, 186. 

5. Where one of two partners, by mortgage deed, conveys to the other, 
partnership effects, to secure debts alleged to be due from the one to the 
other, which deed and effects are assigned to bona fide creditors of the 
mortgagee, to secure debts due from him to such creditors, such convey- 
ance was Held to be valid against creditors of the firm, who had acquir- 
ed no lien. Potts v. Blackwell, 449. 

6. A trustee, or mortgagee is a purchaser for a valuable consideration, with- 
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in the provisions of the 13th and 27th Eliz., but i seems he takes subject 
to any equity that attached to the property in the hands of the debtor, 
from which he cannot be discharged by the want of notice. bid. 

7. Where persons are in pari delicto in the commission of an illegal act, and 
one gets an advantage of the other, equity will not interfere to relieve ; 
but where they are not equally in fault, as where one is old, ignorant, 
dependant and unduly influenced by the other, equity will afford relief 
against hardship and imposition growing out of the illegal transaction. 
Pinckston v. Brown, 494. 

8. Where an ignorant old man was induced to execute a deed, surrender- 
ing to his children a large fund to which he was entitled, by being in- 
formed by them of the opinion of a lawyer whom they had employed, 
and in whom he had great confidence, which opinion was, that he had 
no right, and by the false representation of one of his children as to what 
they had agreed to give him, and as to the purpose for which the deed 
was to be used, a court of equity will disregard such conveyance as be- 
ing against conscience, and decree the fund as if the conveyance did not 
exist. Powell v. Cobb, 456. 

Vide Marniace veep, 1, 2; Parot conrracts as To LAND; Practice, 6. 


GIFT—CONFIRMATION OF. 
Vide Construction OF A WILL, 2. 


GRATUITOUS IMPROVEMENT. 

Where an incorporated company entered upon the land of a feme covert 
with the consent of her husband, and built a bridge on the same, without 
any conveyance from her, and without any condemnation by legal pro- 
ceeding, and without any compensation, she, and her heirs, had a right 
to convey such bridge and its appurtenances, with the land. ives v. 
Dudley, 126. 

Vide Depication. 


GUARDIAN AND WARD. 


A Court of Equity will not sanction an expenditure by a guardian, or trus- 
tee, beyond the income of the estate in his hands, except in a case of 
physical necessity ; as where the ward, or cestui que trust, from weakness of 
body, or mind, was unfit to be an apprentice. Johnston v. Coleman, 290. 


Vide Mistake, 3; Preapine, 5. 


HEIRS—HEIRS OF THE BODY, &c. 
Vide Limitations IN REMAINDER, 1, 4, 7, 8; Remarnper, &c., 4. 


HIRES OF SLAVES BEQUEATHED. 
Vide Consrrvuction oF a wit, 11. 


HUSBAND. 
Vide Distripurexs, 1; Marries, &c., 1, 2. 
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ILLEGITIMATE CHILD. 

Where a testator by his will gave property to a son and tliree daughters, 
with a provision that, on the death of either of them intestate, or with- 
out heirs of his or her body, his or her share should go over, it was Held 
that the intention was not that it should go over on the death of the 
mother of an illegitimate child, but that the latter was entitled to his 
mother’s share. Fairly v. Priest, 383. 


IMPERTINENCE. 
1. Where “impertinent” matter is introduced into the pleadings, it is, ae- 
cording to the course of the Court, to be stricken out at the expense of 
the party introducing it. Powell vy. Cobb, 1. 
2. No matter is impertinent, however scandalous it may be, or however 
much it may tend to degrade, provided it bears upon the point about 
which the parties are at issue. Ibid. 


IMPOSISITION. 
Vide FravpuLent conveyances, 4, 8, 


INADEQUACY OF PRICE. 
Vide Compromise, 3; FRAUDULENT CONVEYANCE, 4. 


INDEMNITY. 
Vide LeGacirs—PAYMENT OF. 


INFANT. 
Vide Prieapine, 6. 


INCREASE OF SLAVES. 
Vide ConstRucTION OF A WILL, 9. 


INDEMNITY. 

Where a debtor purchased a note on his creditor with the purpose of using 
it as a set-off, but transfers it to other bona jide creditors, although the 
effect may be to cut such creditor out of his debt entirely, he has a right 
to do so. Carter v. Privatt, 345. 

Vide Sussrtirvurioy, 2. 


INJUNCTION. 

1. An injunction to prevent the setting up of a fraudulent deed, embracing 
the whole estate of an old man past the age of active Isbor, is a special 
one, and the bill of the plaintiff may be read as an affidavit in reply to 
the defendant's answer. Peterson v. Matthis, 31. 

2. The mischief in such a case is irreparable, and the injunction will be con- 
tinued to the hearing. bed. 

3. A non-resident who has not a sufficiency of property or effects within 
this State, to make good damages for the breach of a covenant for quiet 
enjoyment, will be enjoined from collecting the purchase-money for land, 
where the title is defective. Richardson v. Willams, 116. 
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4. A bill alleging that a trespasser was about to commit irreparable injury 
by boxing and working turpentine trees, and by cutting timber and 
making staves on land fit only to be cultivated for these products, with- 
out an averment of the defendant's insolvency, will be dismissed on mo- 
tion. Gause v. Perkins, 177. 

5. In a bill for an injunction to prevent shaves from being taken out of the 
State, an allegation that the defendant was about to sell his perishable 

‘ property, and that it was rumored he was about to remove, and that 
plaintiff believed if he did so, he would carry off the slaves which he 
held for life only, was deemed sufficient ground for the issuing of an in- 
junction, and, not being met by the answer of the defendant, though it 
denied the intention of removing, the injunction was ordered to be con- 
tinued. Swindall vy. Bradley, 353. 

6. On motion to dissolve an injunction, where the mischief, arising from 
the act complained of, would be irreparable, the settled practice is for the 
plaintiff to read affidavits in opposition to the answer. bid. 

7. Where a bill was filed by the purchaser of land at a sheriff's sale, pray- 
ing an injunction to restrain one, who entered under the former owner, 
from cultivating turpentine trees, upon the allegation of irreparable mis- 
chief from the defendant’s insolvency, and it turns out that the defendant 
entered by virtue of a lease of the trees for making turpentine, made be- 
fore the sheriff's sale, it was Held that it would be inconsistent with the 
relief sought by the bill, to deeree the appointment of a receiver of the 
rent to secure its payment to the reversioner. Burns v.. Campbell, 410. 


INSOLVENT EXECUTOR. 
Vide Assets. 


INSOLVENCY OF A VENDEE. 
Vide Covenant, 2. 


IRREPARABLE INJURY. 
Vide Ixsuncrtion, 1, 4, 6, 7. 


INTEREST. 

Where the purchaser of an equity ef redemption, tendered the mortgage- 
money upon a condition which he had no right to make, he cannot, on 
its being refused, insist on an abatement of the interest. Rives v. Dud- 
ley, 126. . 

Where a legacy is charged with a certain sum, bearing interest from a giv- 
en day, which is long before the death of the testator, but it appearing 
that the said legacy had been advanced to such legatee before the day 
specified for interest to accrue, Held that he was properly chargeable 
with interest from that day. Patton v. Patton, 330. 

Vide Construction oF A WILL, 12. 


ISSUE SENT TO A COURT OF LAW. 
Vide Practice, 6. 











INDEX. 518 


INTESTACY—PARTIAL. 
Vide Crarce oN AN ESTATE; CONSTRUCTION OF A CHARTER. 


JUDGMENT AT LAW. 
Vide Crepirors. 


JURISDICTION. 

1. This Court will not drive a party to seek redress in the Courts of anoth- 
er State, when a less circuitous and better remedy can be given in our 
own Courts at less cost. Richardson v. Williams, 116. 

2. Where a Court of Equity has acquirrd jurisdiction of a cause by the ob- 
ligor in a bond's getting possession of the paper and pretending it was 
destroyed, it will not lose it afierwards by his personal representative 
producing the obligation. Hamlin v. Hamlin, 191. 

3. Generally, the next of kin cannot sue the debtor of the intestate, but 
where an administrator is manifestly under the influence of the debtor, 
and that influeice has been collusively exercised to the injury of the next 
of kin, they may, in equity, have an account against the debtor. Flem- 
ing v. McKesson, 316. 


Vide New Trrat at Law; Remepy at Law. 


LACHES. 


Vide Speciric PERFORMANCE. 


LAND—SALE OF BY COURT. 
Vide Court or Eguiry, 1, 2, 3. 


LAWS OF ANOTHER STATE. 

Where a bill sets up a title in remainder to slaves, under a deed made in 
another State, there not being any allegation that the common law does 
not prevail in such State, the presumption is that it does prevail 
there, and therefore, that there can be no limitation in remainder of per- 
sonal property by such deed. Brown v. Pratt, 202. 


LEGACY—LAPSED. 
Vide Restpvary Funp, 2, 4. 


LEGACY—ABATEMENT OF. 

1. Where a fund was ordered by will to be raised for the payment of debts 
by the hire of certain slaves named, with a limitation over when the 
necessary amount was raised, and it turned out that the indebtedness 
was greater than the whole value of the slaves thus set apart, the court 
ordered them to be sold in ¢oto, and their values applied to the payment 
of the debts. Shaw v. McBride, 173. 

2. A house ordered by a will to be removed from one tract of land to an- 
other and given with the latter tract. to a legatee, was held to become 
personal property when it was removed, and must abate with the specific 
legacies of personal property. bid. 

2 
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LEGACY—ADEMPTION OF. 
Vide Morteace. 


LEGACY TAKEN FOR DEBTS. 

Unless otherwise provided in the will, general legacies will be taken for the 
payment of debts before specific legacies, and the legacies of personal 
property will be taken before those of real estate. Shaw v. McBride, 
173. 

Vide Lecactes—ABATEMENT OF. 


LEGACIES—PAYMENT OF. 

Where specific and pecuniary legacies were given absolutely, by will, with 
executory bequests over upon specified contingencies, all that the execu- 
tor is required to do is to deliver the property to the first taker (he giv- 
ing a receipt). He has no right to exact a bond for the security of the 
ulterior claimants, but they mast look to the protective aid of the court 
to secure them from loss by removal, waste or destruction, as the case 
may arise. Williams v. Cotten, 395. 


Vide Construction or A WILL, 13. 


LEGACIES. 
Vide Interest. 


LEX LOCI. 

Personal property arising in another State to a married woman domiciled 
with her husband in this State, belongs to the husband according to our 
laws, and is not governed or controlled by the laws of the State from 
which it was derived. McLean v. Hardin, 294. 


Vide Laws or anoTuer State. 


LIEN. 


Vide Fravpvtest conveyance, 2, 3,5; Securirr—stipvLaTion FoR. 


LIMITATIONS IN REMAINDER. 

1. A limitation by will, to the heirs, or the heirs of the body, of one known 
by the testator, at the time of the making the will, to be alive, is con- 
strued to mean the children, and the descendants of deceased children, 
of such person. Knight v. Knight, 167. 

2. Where a legacy is given to a class, if there be no intermediate estate, the 
class is enumerated at the death of the testator; but where there is an 
intermediate estate, the class is enumerated at the end of such interme- 
diate estate. bid. 

3. The next of kin of one of the class, who is since dead, whether born be- 
fore the termination of the intermediate estate, or after that event, are 
entitled to his share. Jbid. 

4. A limitation of slaves or other chattels in a bequest, or a conveyance in 
trust, to a mother and her children, while she has children, will as a 
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general rule, make her and her children take as tenants inctommon} but 
if the primary object of the testator, or grantor, appear to have been te 
provide for the mother, and that object would be defeated by such con- 
struction, then she shall take the whole property for life, with the re- 
mainder to her children. Chesnut v. Meares, 416. 

5. A deed made in 1835, conveying a slave to a man and one’s wife “ du» 
ring their joint lifetime and no longer,” passes the entire interest m the 
slave, notwithstanding the attempted restriction. Newell v. Taylor, 374. 

Note. The Revised Code, ch. 37, sec. 21, varies from the Rev. Statute ch 
37, sec. 22, and would require, on a deed made since the latter went in- 
to effect, a different construction from that given in this case. bid, 

6. Where a general right of disposition is given to the taker of an estate, a 

‘contingent limitation in remainder is inoperative and void, but a limita- 

tion to one, and if he should die before arriving at full age, or if le should 

arrive at full age, and afterwards die intestate and without issue, then 
to A, B, and C in remainder, was Held not to give a general right of 

disposition, but that the limitation over was valid. Hall v. Robinson, 348, 

In a conditional limitation of an estate, if the person to take is certain, 
his representative is entitled to the interest limited to him, although he 
died before the happening of the event on which the estate in remainder 
was to vest in possession. bid. 

8. A bequest te the testator’s six sisters and their isswes, in one clause, to 
their children in another, and to their progeny in a third clause, while 
only one of the sisters was married and had issue at the date of the be- 
quest, was Held to give an estate to each of the sisters for her life, with 
a remainder to her children, applying as well to such of the sisters as 
might thereafter marry and have children, as the one already married, 
Bridges v. Wilkins, 342. 

9. The general rule is, that where there is a bequest to children, and no 
life-estate is interposed, and the period of division is not postponed, only 
the children born at the testator’s death can take. But this rule is va+ 
ried where it is manifestly the intention of the testator that all the chil- 
dren that may be born of a person, as well as those already born, 
were intended to take. And it is the duty of an executor, in paying 
over the shares in such case, to take bond, with security, for the pay- 
ment of the shares of children that may subsequently come into being, 
Shinn v. Motley, 491. 


LOST BOND. 
Vide Jurispiction, 2. 


MARRIAGE—DEED IN FRAUD OF, 
1. Where, on the day before an intended marriage, the wife secretly made 
a conveyance of her property to a distant relation, which was carefully 
concealed from the husband during his whole life, while he was permit- 
ted to use and treat the property as his owa during that whole time, the 


~ 
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fact that he had heard from rumor that his intended wife thus intended 
to convey, though he did not believe it, was Jeld not to be a sufficient 
assent to the conveyance to prevent it from being declared void. Spen- 
cer v. Spencer, 404. 

2. For a deed made in contemplation of marriage to have the effect of bar- 
ring the rights of the husband, it must appear that he had knowledge of 
the particular deed, and gave his assent to it. bid. 


MARRIAGE, VOID AB INITIO. 


Vide Practice, 6. 


MARSHALING. 
Where there is a fund common to both of two charges, and a fund subject 
only to one of them, this separate fund must be applied in aid of the com- 
mon fund. Graves v. Howard, 302. 


MISTAKE. 

1. Where the vendor of a slave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release of all the pur- 
chase-money, when he had only received a part, he is entitled to relief in 
Equity. Collett v. Frazer, 80. 

2. Where words of inheritance are omitted in the deed, by the ignorance or 
mistake of the draftsman, a Court of Equity will supply them. Springs 
v. Harven, 06. 

3. Where the same person was administrator of a husband, and guardian 
to the heirs of his wife, and he took a receipt, upon a disbursement, in his 
character of administrator, the onus of converting it into a voucher against 
his wards, on the ground of mistake, is upon him. (freenlee v. McDow- 
ell, 325. 

Vide Arsirration, 3; Susstitutioy, 1. 


MITIGATION OF DAMAGES. 
Vide Arprrration, 7. 


MORTGAGE. 
Slaves were bequeathed by name to the testator’s widow, but after the tes- 


tator’s death they were recovered from the executor by a decree of the 
court of equity, as having been mortgaged to him. It was Held that the 
legatee was entitled to the money paid for the redemption of the slaves, 
but that the legatee had no claim to have the legacy made good in any 
other way. Lane v. Bennett, 390. 

Vide FraupuLent conveyances, 5. 


MULTIFARIOUSNESS. 
Vide Pieapriye, 1. 


NEW TRIAL AT LAW. 
This Court will not set aside a verdict obtained in a court of law by perju- 
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ry, and order a new trial, unless the witness, on whose testimony the 
verdiet was given, has been convicted of perjury, or has died since the 
trial, so that his conviction is rendered impossible. Dyche v. Patton, 332. 


NEXT OF KIN. 
Vide ConsTRUCTION OF A CHARTER. 


NOTES; CHOSES IN ACTION, &c. 
Vide Construction OF A WILL, 3. 


NOTICE. 

1. Constructive notice arising from the first purchaser's being in possession, 
must be taken to extend to all the circumstances attending the equity, 
and where these are such as do not affect the conscience of the second 
purchaser, the Court will not vacate his purchase. Zuylor v. Kelly, 340. 

. But where the second purchaser protects himself under the defense that the 
first purchaser gave way to him, en condition of receiving the increased 
price, which was obtained on the second sale, he is bound to see that such 
increased price is made good to the former purchaser, bid. 

. A purchaser from one who had purchased without notice of a prior equi- 
ty, although he had notice of it himself, at the time of his purchase, is 
nevertheless protected by the want of notice in his vendor. bid, 

. The pendency of an action of ejectment brought by the seller against 
the purchaser who had been let into the possession, is no notice of such 
former purchase to a second purchaser. bid. 

. The principle of constructive notice is always resorted to, in order to pre- 
vent the person having it from doing an act to the injury of another, 
and does not apply where the question is, whether one was barred by his 
assent to a fraud practiced on him. Spencer v. Spencer, 404. 

Vide Marriage, &c., 1, 2. Purcnaser wirnt notice. 


ONUS PROBANDL 
Vide Practice, 3; Mistake, 3. 


“OR” AND “AND.” 
Vide Construction or a wit, 14. 


PARENTS. 
Vide Descents, 2. 


PAROL CONTRACT AS TO LAND. 

A bill charging that the defendant, by false representations and other frau- 
dulent means, had prevailed on a party to convey to him a valuable cop- 
per-mine, which party had, by parol, agreed to convey it to the plaintiff, 
cannot be sustained in Equity. Lee v. McKenzie, 232. 


PARTNERSHIP. 
Where real property was bought for the purpose of being used by a com- 
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pany formed for the purpose of carrying on a mechanical trade, and was 
so used, and had been so used, by several companies before this, and was 
necessary to the carrying on of such business, and was mentioned in the 
several deeds to the several partners as a part of the effects of the part- 
nership, it was Held that there was a trust of such real property, by op- 
eration of law, for the partnership as tenants in common, though it had 
not been declared in writing. Hanff v. Howard, 440. 
Vide Fravpv.eyt conveyance, 5, 6; Security, &c. 


PARTIES TO A BILL. 
A, bill by a creditor, against a trustee, to subject the resulting trust aris- 
ing after the cestuis que trust named in the deed of trust are satisfied, need 


not make such ces(uis que trust parties. Corner vy. Stevenson, 95. 
Vide AmENDMENT. 


PAUPER. 
Vide Practice, 5. 


PER CAPITA AND PER STIRPES. 

1, The general rule is, that where several persons are named in a legacy 
with the children of another, they will all take, per capita, an equal share ; 
but where these children are several times mentioned as a class in other 
clauses of the will, and equality requires that they should be so treated 
in the clause in question, they will be decreed to take per stirpes. Gil- 
liam vy. Underwood, 100. 

. The general rule is, that in a bequest to several, they take per capita, 
but where the words, each an equal share, are used in the designation, 
there cannot be any doubt but that such was the intention of the testa- 
tor. Patterson v. MeMasiers, 208. 

3. Where, in the distribution of a fund, two daughters are mentioned as 
taking equally with their brothers and sisters, and then is added, that these 
shares are not to go to them, but to their children, it was e/d that it 
was intended that they, the children, should take per stirpes, that is, each 
class the share at first designated as their mothers’, 


PLEADING. 

1, A bill is not multifarious because it alleges title to the same fund in two 
different rights, to wit, as administrator and as next of kin. Fairly v. 
Priest, 21. ; 

2. A demurrer which is bad in part is bad in the whole. bid. 

3. A plea in abatement is not required to be supported by an answer, ex- 
cept where the bill, by way of charge and in anticipation of the matter 
relied on in the plea, alleges some new matter to avoid its effect. Wheel- 
er v. Piper, 249. 

4. As a general rule, infant plaintiffs are as much bound by a decree as 
persons of full age; but they are not so bound ina proceeding by an 
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official plaintiff, though they are styled relators, without the intervention 
of a prochein amy. Becton v. Becton, 419. 

5. In a bill filed by the Attorney General, or a solicitor, against a default- 
ing guardian, under the act of 1844, ch. 41, the wards are not required 
to be made parties, and such a proceeding is not made by the law con- 
clusive upon their rights. bid. 

6. Where there was a bill filed and a decree for the settlement of an estate, 
and the executor failed to have himself protected in the decree against a 
suit for damages, in which he was primarily liable, but for which the 
estate would be tiable to him, he cannot, without some explanation of, 
or excuse for, his apparent laches, maintain a bill for reimbursement 
against the legatees to whom he has paid their legacies. Lambert v. 
Hobson, 424. 

. Where a bill was filed by the purchaser of land at a sheriff’s sale, pray- 
ing an injunction against one who entered under the former owner, upon 
the ground of insolvency and irreparable injury, and it turns out that the 
defendant entered under a lease from the former owner, Held that it would 
be inconsistent with the relief sought, to order the appointment of a receiver 
of the rent. Burns v. Campbell, 410. 


Vide Decree. Demurrer. Imrertinence. Insuncrion, 7; Practice, 1, 2, 4; 
Sraturte oF Limitations, 10, 


PRACTICE. 


1. A Court of Equity will not interfere to prevent a party from dismissing 
his own suit, although it may have been instituted to establish a second 
equity; for such claimant of a second equity can file a bill against both 
the parties to the former suit, and thus recover his interest. Falkner v. 
Streator, 33. 

2. The Court interferes to protect equitable interests in a suit at law, from 
necessity. bid. 

3. Where a person was charged in a bill with concealing or destroying a 
deed, made by him to his mother-in-law, with whom he was residing when 
she died, and in his answer admitted that he had made such a deed, but 
said that he did not know what had become of it; that it was only taken 
as a security for money, that he had paid money and done services to 
the amount of the sum advanced, and that he believed that she had de- 
stroyed the deed, that his title might be revived; Held that the onus of 
proving these allegations rested with the defendant. Kent v. Bottoms, 69. 

4. Proofs taken in a cause, irrelevant to the issues made by the pleadings, 
will not be considered by the Court. Willis v. Peterson, 338. 

5. A plaintiff cannot be brought into this Court as a pauper, in a suit trans- 
ferred to the Court by consent, or on affidavit. An order in the Superior 
Court authorising a party to sue in that eharacter, extends only to the 
officers of that Court, so that such a party is liable for costs in this Court 
if he loses his suit, and may recover them if he gains it, notwithstanding 
such order below. Collett v. Frazier, 398. 
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6. A court will not entertain the question of “nullity of marriage on ac- 
count of imbecility,” incidentally, but will stay proceedings in the suit in 
which such issue is made, that it may be determined by a direct sen- 
tence in either a superior court of law or a court of equity. Williamson 
v. Williams, 446. 


PRESUMPTION OF PAYMENT. 

The payment ofa part of a bond within ten years, by an assignee in bank- 
ruptcy, out of the funds of the obligor, and with his assent, repels the 
presumption of payment arising from the lapse of time. Hamlin v. 
Hamlin, 191. 


PROCEEDS FROM SALE OF LAND. 

The proceeds of land, sold for partition, under the provisions of our Act of 
Assembly, to which an infant is entitled, remain real estate until such 
infant comes of age and elects to take them as money. Bateman v. 
Latham, 35. 


PURCHASING ANCESTOR. 
Vide Descents. 


PURCHASER WITH NOTICE. 
Where a party claimed title to a slave by virtue of an estoppel growing out 
of proceeding in a county court, in a suit to have such proceeding de- 


clared inoperative on account of a mistake, the fact, that the purchaser 

had consulted a friend as to the validity of the title under the proceeding, 

previously to the purchase, and, upon their both concurring in the opin- 

ion that it was good, made the contract, was Held to amount to notice 

of the plaintiff's equity, and placed the purchaser in the shoes of the 
“vendor. Simpson v. Houston, 494. 


PURCHASE-MONEY. 
Vide Covenant, 2. 


PURCHASE OF AN EQUITY. 


Vide Susstirution, 5. 


PURCHASER CONVERTED INTO A TRUSTEE. 

1. The fact that the bargainor, in an absolute deed, remained in possession 
of the land conveyed, for more than a year after the sale, using it as his 
own, is dehors the declarations of the defendant, and is inconsistent with 
the idea of a purchase; and if in addition, it be proved that the seller was 
hard pressed for money, that the money advanced was not more than 
half the value of the premises, and that the defendant agreed to execute 
a bond to reconvey, and refused to do it, a sufficient case is made out to 
entitle the plaintiff to a reconveyance on the payment of the sum ad- 
vanced, with interest. Steel v. Black, 427. 

2. To convert an absolute conveyance into a security formoney, there must 
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be facts and circumstances dehors the deed, showing that it was so in- 
tended, and proof of the declaration of the parties alone will not be suf- 
ficient. Colvard v. Waugh, 335. 

Vide Trustees, 3. 


REDEMPTION-MONEY. 
Vide Mortaace. 


REFUNDING BOND. 
Vide ADMINISTRATOR. 


REMEDY AT LAW. 

Where a bond was made payable to two several obligees, and one of the 
obligees became the administrator of one of the sureties, it was Held that, 
although the remedy as to such deceased surety was suspended at law, 
yet the right of the obligees to sue the principal obligor in a court of law 
was unimpaired. JfcDowell v. Butler, 311. 


REMAINDERS—VESTED AND CONTINGENT. 

1. Where a husband willed his whole estate to his widow for life, with re- 
mainder over, upon the expiration of such life-estate, and the widow, 
dissenting from the will, took a third of the estate, it was Held, that the 
remainders limited of the other two-thirds, vested in possession immedi- 
ately. Holderby v. Walker, 46. 

2. It isa well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of hold- 
ing a legacy to be vested, rather than contingent. Devane v. Larkins, 
377. 

3. A bequest “that all the balance of my property shall go to the benetit 
and support of my beloved wife and children during my wife’s widowhood, 
and the minority of my children, but should my wife marry again, she 
shall receive her distributive or child’s part of my estate, and should any 
of my children attain the age of twenty-one, then such child or children, 
shall receive his distributive share, it being equally divided among my 
wife and children,” was J/eld to be a vested interest in each of the lega- 
tees from the death of the testator. Ibid. 

. Where a testator, by his will, gave slaves to his wife for her life, and 
then to the heirs of his two daughters who were then living, the assent 
of the executor to the legacy of the taker for life, vested the title of the 
property in the children of the daughters, who were living at the death 
of the tenant for life. Freeman v. Okey, 473. 

5. Where the testator bequeathed slaves to one for life, with an absolute 
power of disposition, without any residuary clause, and the first taker 
failed to exercise such power, it was Held that there was an intestacy as 
to such property. did. 


Vide Lumrations 1x Remarnver, 7. 
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RESIDUARY FUND. 

1, All personalty which is not effectually disposed of by a will, whether it 
be acquired after the making of the will, or whether it fall in by the 
lapse of a legacy, will pass by a general residuary clause, unless it ap- 
pear from the context that such was not the testator’s intention. Alli- 
son v. Allison, 236. 

2. A lapsed legacy is more readily included in a residuary clause than one 
that is void as being against the policy of the State. bid. 

3. ‘The residue of a testator’s estate and effects,’ means what is left after 
all liabilities are discharged and all the purposes of the testator are car- 
ried into effect. Graves v. Howard, 302. 

4. Where a devise of land fails, because it is void, or by reason of the death 
of the devisee, the subject devolves upon the heir-at-law, and the resid- 
uary devisee is not entitled to it. Lea v. Brown, 341. 

5. Where there is no express general gift of the residue, and it appears 
from the face of the will that certain slaves, intended to be liberated, 
were not intended to be included in a clause beqeathing a restricted resi- 
due, such slaves will not pass by such restricted clause, but will go to 
the next of kin under the statute of distributions, bid. 

Vide Construction or A witt, 3, 16, 17. 


RESTRICTION OF A LIFE-ESTATE BY DEED. 
Vide Limrrations 1x Remarnper, 5. 


RULE IN SHELLY’S CASE. 


Vide Disrrisutees, 2. 


SALE UNDER EXECUTION. 
Vide Surety—PurciasE BY. 


SECURITY FOR FUTURE DEBTS. 
Vide Deep or trust, 3. 


SECURITY—STIPULATION FOR. 

1. A corporation held a tract of land under a bond for title when the pur- 
chase-money should be paid. This equity, it was agreed by the corpor- 
ation, should be mortgaged in behalf of certain individual members who 
were about to incur personal liabilities for the company, and such agree- 
ment was entered in the minutes of the company, and afterwards a deed 
of trust made in conformity therewith. It was Z/eld that these members, 
having acted on the faith of the resolution, were entitled to the security, 
and that it was of a nature to be upheld in equity ; also that the deed of 
trust was but a confirmation of the agreement, and had relation to the 
resolution. filler v. Moore, 431. 

2. Held also that this equity over-reached a lein acquired by a judgment 
creditor, who filed a bill to subject it; he having notice of the prior 
equity. Ibid. 





INDEX. 


SECURITY FOR LIFE OWNERS. 
Vide Executor. 


SECURITY—TITLE RETAINED FOR. 
Vide Srature or FRAvDS, 2. 


SEPARATE ESTATE. 
Vide Feme Covert, 1, 2, 3, 4. 


SET-OFF. 

Where a debtor purchased a note on his creditor from a third person with 
the purpose of using it as a set-off against his own note, but without any 
agreement to that effect, he is not forbid in equity to transfer it for the 
indemnity of other bona fide creditors, although the debtor was insolv- 
ent, and the effect of such transfer would be to cause such creditor to 
lose the amount of his note. Carter v. Privait, 345. 


SETTLEMENT. 

Where there was a settlement of accounts between parties, with a view of 
converting an absolute deed into a security, the amount settled and agreed 
upon, will be prima facie evidence of the correct amount intended to be 
secured. Jurmer v. Barnes, 109. 

Vide Mistake, 3. 


SHERIFF'S DEED. 
Vide Cotor or Tirte. 


SLAVES. 
Vide Emancipation. 


SOLICITOR. 
Vide Pieavine, 5. 


SPECIFIC PERFORMANCE. 

In 1844, a parol agreement was made by the defendant to convey a body 
of land. In 1848, the defendant, in writing, recognised the agreement, 
and professed a willingness to perform it. After this, the plaintiff remov- 
ed from the State, and for six years took no steps towards the completion 
of the contract, during which time the defendant put valuable improve- 
ments on the land. In 1854, the plaintiff filed his bill for a specific per- 
formance. /eld that the plaintiff had laid by too long, and that he was 
not entitled to a specific performance. J rancis v. Love, 321. 


STATUTE OF FRAUDS. 
1. The statute of frauds does not require a contract for the sale of land to be 
under the seal of the party to be charged therewith. Simmons v. Spru- 
il, 9. 
2. Where the vendor of a tract of land, who is bound under a written cov- 
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enant, to make the title to A on the payment of the purchase-money, 
makes the title to B, who advances the money for the accommodation 
of A, and takes the conveyance under a parol contract, that he is to hold 
the land as security for the loan, A is entitled, on the re-payment of the 
money, to the conveyance, and this contract is not affected by the statute 
of frauds. Cousins vy. Wall, 43. 


Vide Trust BY OPERATION OF LAW. 


STATUTE OF LIMITATIONS. 

1. Where an executor qualified in 1841, and a creditor commenced a suit 
against him in that year, which pended until 1845, when he obtained a 
judgment, and at the following Spring Term of the Court df Equity, filed 
his bill against a legatee to follow a part of the assets, (slaves) which he 
had removed out of the State, and sold, Zeld that the statute of limita- 
tions did not protect, notwithstanding he had had possession, with the 
assent of the executor, for more than three years. Darnawell v. Thread- 
gill, 50. 

2. Where a person, on his death-bed, said to a bystander, he owed so much 
to the plaintiff, (mentioning the sum) as a balance for certain slaves; 
which he had theretofore bought, and that he wished it paid, it was Held 
a sufficient acknowledgement of the debt, to take it out of the statute of 
limitations. Collett v. Frazier, 80. 

3. In Equity, time is not of the essence of a contract for the payment of 
money. Scarlett vy. Hunter. 

4. Where a vendee is let into possession, it is taken for granted that each 


party is satisfied, until one or the other moves towards the execution of 
the contract by demanding a specific performance, and neither party, un- 
der such circumstances, has a right to insist on a lapse of time as a bar to 


a specific performance. bid. 

5. The statute of limitations will protect a person holding possession under 
the legal title, if the conveyance take effect to pass the legal title, and 
make it necessary to convert the party into a trustee against his assent. 
Taylor v. Dawson, 86. 

Where, therefore, a deed in trust was made to secure bona fide debts, one 
who purchased and took the trustee’s title is protected by the statute of 
limitations, however fraudulently he may have acted in suppressing com- 
petition, and although he bought in the property for the trustor. bid. 

. A trustee who has never settled his account with the cestui que trust, or 
closed the trust in any way, but still owes a balance, cannot be protect- 
ed by the statute of limitations, or the presumption arising from the lapse 
of ten years. West v. Sloan, 103. 

7. Where a party is converted into a trustee on the ground of fraud, the 
statute of limitations will run against the claim of the cestui que trust.— 
Wheeler v. Piper, 249. 

. Where a father took advantage of the dependent condition of his daugh- 
ter, the day after her coming of age, to obtain a conveyance from her of 
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a slave, although the Court would probably disallow the benefit of the 
statute of limitations while that dependent condition continued, yet upon 
the termination of that condition by her getting married, if three years 
elapsed before she and her husband brought suit, there is no ground for 
the Court’s preventing the statute from taking its course. bid, 

9. Where there was an indefinite time, within which the mortgagor was to 
redeem a slave, which was left in his possession, under a special agree- 
ment, the statute of 1830 begins to run from the time the mortgagee gets 
possession of the slave. Colvard v. Waugh, 335. 

10. Where an agent to collect money, took specific chattels in payment of 
the debt,-and the principal brought an action at law on the contract of 
agency, during the pendency of which more than three years elapsed ; 
it was J/eld that he might take a non-suit and follow the property in 
equity and the latter suit having been brought within a year after the 
nonsuit, it was J/eld further, that it was the same cause of action in both 
courts, and that the latter suit was within the saving of the statute of 
limitations. J/all v. Davis, 413. 





SUBSTITUTION. 

1. Where an executor sells lands, under a mistake of his power, and the 
proceeds are applied to the payment of debts, and the purchaser is evict- 
ed by the heir-at-law, the land, in Equity, will be subjected to indem- 
nify the purchaser to the extent to which it was liable to the debts—the 


purchaser being subrogated to the mghts of the creditor. Springs v. 
Harven, 96. 

2. Where the sureties of a sheriff have had to pay money for the default of 
a deputy, in not taking a bail-bond from a defendant in a writ, they have 
a right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to indemnify himself against the consequences of the 
same default. Blalock v. Peake, 323. 

3. One fund cannot be subjected to the relief of another, upon the princi- 
ple of substitution, unless it be made to appear, clearly, that the former 
fund was liable to the debt which the latter has discharged. Greenlee v. 
McDowell, 325. 

. Where an executor made a deed in pursuance of a bond for title’ 
executed by the testator, with a covenant of warranty, on which he was 
sued and subjected to the payment of damages, he has a riglit to be sub- 
stituted to the rights of the obligee, and be reimbursed out of the estate. 
Lambert v. Hobson, 424. 

. Where a party purchased, on speculation, a doubtful right of certain 
children to slaves which had been bequeathed by their father to their 
mother, which right was afterwards decided against the purchaser, he 
has no right in equity to claim a re-imbursement for the loss of his money, 
out of the pecuniary legacies left by the mother to such children, Jre- 
land v. Foust, 493. 

Vide Sratrure or Fravups, 2. 
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SURETY—PURCHASE BY. 

Where a principal debtor, with money in his pocket, suffers the property of 
his surety to be sold, and himself becomes the purchaser, it is doubtful 
whether, even at law, the sale as against the surety, is not a mere nullity; 
but, certainly, in a Court of Equity, such a purchaser will not be allowed 
to set up a title thus acquired against his surety. Perry v. Yarbrough, 
66. 


SURETIES—INDEMNITY OF. 
If one surety, by any means, gets a fund belonging to the principal, he is 
not at liberty to take the entire benefit of it, but must share it with his 


co-surety. Leary v. Cheshire, 170. 


SURETY—ASSENT OF, TO A DEED OF TRUST. 
Vide Deep or Trust, 2. 


SURVIVORS—LIMITATION TO. 

Where slaves or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a limitation over to the survivors, 
or in case that one or more of them die, it is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the 
testator will take absolutely. Vass v. Freeman, 221. ' 

2. But where, from special circumstances and express words in other parts 
of the will, it appears that the testator referred to a survivorship to take 
place between legatees after his death, the above general rule does not 
prevail. bid. 

3. Where A gave a joint estate for life, to his mother and sister, with an 
absolute estate to the survivor, expressing a belief that he would soon 
die, and that these two objects of his bounty would survive him—appoint- 
ing them his executrices—giving them minute instructions as to the man- 
agement of the estate and the selection of their agents—their place of 
residence, and cautioning them against imposition, it was Held that the 
testator meant to give the property to the survivor of the two who should 
become so by the death of one of them after his death. bid. 


TIME AS A BAR. 
Vide Acent, 3. 


TIME ;—AT WHAT TIME A WILL SHALL SPEAK. 
Vide Construction or A witt, 6. Exection 1; Presumption oF PAYMENT. 


TRUSTEES. 
i. Where the trustee of an insolvent purchased the trust property at his 


own sale, and procured the decree of a Court of Equity to validate such 
purchase, without making the unsecured creditors (who alone were real- 
ly interested) parties to the suit, he will not be protected by such decree, 
but, at the instance of such creditors, the property will be decreed to be 
resold. Zliott y. Pool, 17. 
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2. Where a trustee has been guilty of a breach of trust by secretly buying 
the trust property at his own sale, in order to avail himself of the cestui 
gue trust's acquiescence in his ownership as a bar to his rights, he must 
show that he fully apprised the latter of the nature and extent of the 
fraud practiced on him. West v. Sloan, 102. 

3. A trustee who purchases at his own sale, and keeps the cestui que trust 
in ignorance of the fact, cannot rely upon the statute of limitations or the 
lapse of time as a bar to an account. Ibid. 

Vide PcRcuaS&R CONVERTED INTO A TRUSTEE; CONSTRUCTION OF A DEED— 
Estorret. 


TRUSTEE—DECLARED SO BY THE COURT. 
Vide PurcHas&R CONVERTED, &¢., 1, 2. 


TRUST IN EXCLUSION OF CREDITORS. 

A conveyance of property in trust to hold the same, and receive the profits 
and apply them to the sole and exclusive benefit of a son who was great~ 
ly indebted, does not place it beyond the reach of creditors in a Court of 
Equity. JZcKimmon v. Rogers, 200. 


TRUST BY OPERATION OF LAW. 
A trust by operation of law, is not within the scope of the statute of frauds, 
Hanff v. Howard, 440. 
Vide Partnersuir. 


VENDOR AND VENDEE. 

Where there is a contract for the sale of land, the vendee is considered, in 
Equity, as the owner, and the vendor retains the title as security for the 
purchase money. Scarlett v. Hunter, 84, 

Vide Covenant, 2. 


WASTE. 
Vide Insunerion, 4 


WORDS OF INHERITANCE. 
Vide Construction or a peep, 2; Mistake, 2, 














